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TRADE ASSOCIATIONS 
by 


James R. WitHrow, Jr.* 


Introduction: 


There may be lawyers present who regard this subject of “Trade 
Associations” as quite remote from their practice. This is understand- 
able because most lawyers assume: 


first that trade associations are relatively immune from Gov- 
ernment prosecution and, 


second that such cases involve only associations of large firms 
or those which are nationwide in scope. 


The historical record, however, shows the fallacy of these two 
assumptions. 


Number of Cases: 


First let’s look at the number of cases. A survey of government 
antitrust cases for the years just prior to World War II revealed 
that approximately 75% were brought against trade associations." 
This ratio declined substantially in the years immediately following 
the War. But, in the first three months of this year there has been 
a renewed emphasis on trade association cases. In that period the 
Department of Justice commenced 15 antitrust cases and 12 (or 
80%) of these involved trade associations. Furthermore, all twelve? 
were criminal prosecutions. 





* Member, Donovan, Leisure, Newton & Irvine, New York City. 

Ep. Note: Delivered in Rochester, N. Y., on May 2, 1959, at a meeting jointly 
sponsored by the Antitrust Section of the New York State Bar Association, the 
Monroe County Bar Association and the Chamber of Commerce of Rochester, N. Y. 

1 Trade Associations Survey, TNEC Monograph No. 18 (1941), pp. 68 and 393. 
This survey showed that of some 125 cases between January 1, 1935 and October 1, 
1939, 92 involved trade associations. 

2 United States v. Detroit Chevrolet Dealers Assn., Cr. 37270, E. D. Mich., Jan. 

23, 1959; 
United States v. Rubber Mfrs. Assn., Cr. 158-159, S. D. N. Y., March 4, 1959; 
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Types of Cases Brought: 


Now let’s look at the type of cases brought. The American 
Column © Lumber, Linseed Oil, Maple Flooring, Cement and 
Sugar Institute cases* continue to be the landmarks in the trade 
association field. But, even a cursory examination of the recent cases 
refutes any conclusion that only important trade associations are 
subject to attack. In recent years, cases have been instituted against 
associations in such diverse, widely scattered and economically un- 


important industries as the following: 


local associations in New York of furriers’, frozen food dis- 
tributors, and pickle dealers ;* 


United States v. Seam Binding Mfrs. Assn., Cr. 158-163, S. D. N. Y., March 4, 
1959; 

United States v. Greater Blouse, Skirt & Neckwear Contractors Assn., Cr. 158- 
181, S. D. N. Y., March 11, 1959; 

United States v. Greater New York Chrysler Corp. Auto. Dealers, Cr. 158-223, 
S. D. N. Y., March 25, 1959; 

United States v. Metropolitan Buick Dealers Assn., Cr. 158-224, S. D. N. Y., 
March 25, 1959; 

United States v. M & B Dodge Dealers Group, Cr. 158-225, S. D. N. Y., March 
25, 1959; 

United States v. Auto. Merchants Assn. of New York, Cr. 158-226, S. D. N. Y., 
March 25, 1959; 

United States v. Nassau-Suffolk DeSoto Dealers Group, Cr. 45780, E. D. N. Y., 
March 25, 1959; 

United States vy. Brooklyn & Queens Dodge Dealer Group, Cr. 45781, E. D.N. Y., 
March 25, 1959; 

United States v. Nassau-Suffolk Dodge Dealers Group, Cr. 45782, E. D. N. Y., 
March 25, 1959; 

United States v. Nassau-Suffolk Chrysler Dealers Assn., Cr. 45783, E. D. N. Y., 
March 25, 1959. 





3 American Column & Lumber Co. v. United States, 257 U. S. 377 (1921); 
United States v. Am. Linseed Oil Co., 262 U. S. 371 (1923); 
Maple Flooring Mfrs. Assn. v. United States, 268 U. S. 563 (1925) ; 
Cement Mfrs. Protective Assn. v. United States, 268 U. S. 588 (1925) ; 
Sugar Institute v. United States, 297 U.S. 553 (1936). 


4 United States v. Fur Shearers Guild, Cr. 157-289, nolo pleas rejected, Trade 
Reg. Rep. [1959 Trade Cases] Par. 69,321 at p. 75,207 (S. D. N. Y., 1959); 
Civ. 141-41, Consent decree, Trade Reg. Rep. [1959 Trade Cases] Par. 
69,312 at p. 75,171 (S. D. N. Y., 1959); 
United States vy. Frozen Food Distribs. Assn. of Greater New York, Cr. 156-144 
and Civ. 135-141. S. D. N. Y., June 30, 1958; 
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in Pennsylvania cases against a retail floor covering asso- 
ciation and a venetian blind manufacturers’ credit association ;5 
an association of Maine lobstermen;® 
an audio-visual association in Virginia;? 
an association of beer distributors in three counties of IIlinois;* 


9 


an association of Chattanooga retail liquor dealers;? and 


a group of Bakersfield plumbing contractors.’° 


Of the twelve cases brought this year ten were against small busi- 
ness associations. One can only conclude, therefore, that no association 
is too small, no industry immune and no area of the country exempt 


from investigation and possible prosecution. 


Seriousness of Such Cases: 


Today many of the cases against local associations involve crim- 


inal 


prosecutions. This emphasizes the seriousness of the Govern- 


ment’s enforcement program. These cases have resulted in substantial 
fines and even prison sentences. In eight of the twelve criminal 
cases brought this year the defendants entered pleas of nolo con- 





10 


United States v. N. Y. Pickle & Condiment Dealcrs’ Assn., fines and consent 
decree, Trade Reg. Rep. [1958 Trade Cases] Par. 69,088 at p. 74,307 
(S. D. N. Y., 1958). 

United States v. Retail Floor Covering Assn. of Greater Philadelphia, Civ. 
24401, E. D. Pa., Consent decree, April 20, 1959, not yet reported; 

United States v. Venetian Blind Mfrs’. Credit Assn., Cr. 19436, E. D. Pa., Dec. 
11, 1957. 

United States v. Maine Lebstermen’s Assn., fines and consent decree, Trade 
Reg. Rep. [1957 Trade Cases] Par. 68,900 at p. 73,626 (D. Me., 1957). 

United States vy. Natl. Audio-Visual Assn., Consent decree, Trade Reg. Rep. 
[1957 Trade Cases] Par. 68,833 at p. 73,394 (E. D. Va., 1957). 

United States v. Tri-County Beer Distribs. Assn., fines and consent decree, 
Trade Reg. Rep. [1958 Trade Cases] Par. 69,021 at p. 74,040 (S. D. Il, 
1958). 

United States v. Retail Liquor Dealers Assn. of Chattanooga, consent decree, 
Trade Reg. Rep. [1957 Trade Cases] Par. 68,751 at p. 73,069 (E. D. Tenn., 
1957). 

United States v. Bakersfield Associated Plumbing Contractors, injunction, Trade 
Reg. Rep. [1958 Trade Cases] Par. 69,087 at p. 74,296 (S. D. Cal., 1958). 
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tendere,'* and the Court levied fines totalling $111,500 (some $19,000 
in excess of the fines sought by the Government). In another recent 
criminal case’? involving two associations, association executives, 
members of the association and officers of member companies the 
Court found all the defendants guilty of violating the Sherman Act. 
It imposed jail sentences ranging from three to six months on the 
officers of the member companies as well as substantial fines. These 
fines for the criminal case and its companion civil case totaled 
$225,000. This case certainly indicates the serious consequences 
to its members of a violation of the Antitrust Laws by an association. 


All Trade Associations Not Under Attack: 


Antitrust prosecutors have a deep distrust of trade associations. 
As a result they are a favorite subject of attack. Yet despite the 
number of prosecutions the picture is not nearly so gloomy as the 
record might lead one to believe. The number of associations whose 
operations continue unimpeded by criminal indictments or civil 
complaints dwarf those which are challenged. 

According to recent statistics published by the Department of 
Commerce,'* there are in existence some 1,700 national trade asso- 
ciations and over 12,200 regional or local trade associations. Virtually 
all of the nation’s 3,000,000 business firms belong to at least one 
such group. New York State alone has literally thousands of such 
organizations. In fact, a glance at the classified section of the 
Rochester phone directory would reveal many such organizations. 
No doubt there are many more unlisted ones. The same would be 
true in practically every city in this state and in the country at large. 


Discussion: 


Trade associations as we know them are an American institution. 
It is an unusual one in that it is fostered by such agencies as the 





11 See cases in note 2 supra involving automobile dealers associations in the New 
York metropolitan area. 
12 United States v. Consol. Laundries, Trade Reg. Rep. [1958 Trade Cases] Par. 
69,077 (S. D. N. Y., 1958). For the companion civil case see: Trade Reg. 
Rep. [1958 Trade Cases] Par. 69,120 (S. D. N. Y., 1958). 


13 U. S. Department of Commerce, National Associations of the United States 
(1956 Supp.). 
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Department of Commerce and frowned upon by the Department 
of Justice and the Federal Trade Commission. A trade association 
has been compared to an airplane because it operates in a dangerous 
medium, which, unless it is properly designed, mechanically sound 
and skillfully piloted, will result in a disastrous crash. This is cer- 
tainly an apt comparison! The Antitrust Laws are a dangerous 
medium in which to operate. As we will see later, great care must 
be exercised in setting forth the design of a trade association in 
its constitution and by-laws. Based on this design the association must 
establish a legally sound body of practices by which its purposes 
are to be accomplished. Thereafter, the trade association manager 
must be a careful pilot to stay within the confines of this charter 
and to ensure that even its legal activities are not used for illegal 
purposes. Failing to follow these requirements, the crash of an anti- 
trust prosecution is to be expected. 

The antitrust problems of a trade association stem from Section 1 
of the Sherman Act. This provides in part that, “Every . . . com- 
bination . . . in restraint of trade is . . . hereby declared to be 
illegal.” ?* A trade association is of necessity a combination of com- 
petitors. As a result mere proof that the acts complained of constitute 
a restraint of trade virtually ends a trade association case. What 
might otherwise be the most difficult element of the Government's 
case—i.e. proof of participation in a combination or conspiracy, is 
presumed, almost, but not quite, to the point of being irrebuttable. 
While mere membership in an organization judicially found to have 
violated the Antitrust Laws does not establish the guilt of each 
member it certainly shifts the burden of proof.** Thus, a member 
must prove not only that it did not know of the illegal conspiracy 
between its fellow association members, but also that it should not 
be charged with knowledge of the conspiracy."° Imputing to a 
small member of a large trade association knowledge of existing 
illegal agreements between fellow members which it might reason- 





14 Sherman Act, 26 Stat. 209 (1890), 15 U. S.C. 1. 
18 F.T.C. vy. Cement Institute, 333 U. S. 683 (1948); 
Phelps-Dodge Ref. Corp. v. F. T. C., 139 F. 2d 393 (2d Cir., 1943). 
16 Chain Institute vy. F. T. C., 246 F. 2d 231 (8th Cir., 1957) cert. denied 355 U. S. 
895 (1957). 
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ably be expected to know may seem to be unfair. Yet the law 
seems to be to the contrary. 

I have distributed to you copies of some material relating to 
Trade Associations. (See the Appendix hereto.) This includes a 
checklist of problems faced by trade associations and their members. 

Quite obviously there is not enough time to discuss all of these 
items, or, indeed, any one of them, in the detail which each deserves. 
Instead, I will single out a few of these problems for special comment. 


Membership: 


The first item to be borne in mind in connection with trade 
associations is the membership qualifications. These should not have 
the effect of excluding competing firms in the industry which the 
association purports to represent.’? In the Associated Press case,'* 
the court struck those of its by-laws which excluded certain members 
of the industry. Conversely reasonable terms for resignation should 
also be made. 

Another problem involving membership is the added danger of 
creating a trade association which embraces competitors at different 
levels of the industry.’® Such associations are much more apt to 
attract the attention of the Government than those consisting wholly 
of competitors at the same level of the economy. 


Code of Ethics: 


The second problem involves the adoption and use of Codes of 
Ethics. (Appendix, Part B. 3(a).) Such codes are as old as the 
trade associations themselves. With the passage of the National 
Industrial Recovery Act®® many industry groups adopted codes of 





17 United States v. New Orleans Ins. Exch., 148 F. Supp. 915 (E. D. La., 1957) 
aff’d 355 U. S. 22 (1957). 
18 Associated Press v. United States, 326 U. S. 1 (1945). 
19 Advertising Specialty Natl. Assn. v. F. T. C., 238 F. 2d 108 (1st Cir., 1956) ; 
Montague & Co. v. Lowry, 193 U.S. 38 (1904). 

20 N. I. R. A.; 48 Stat. 195 and 196 (1933). Section 1 of that Act declared it 
to be Congressional policy “to provide for the general welfare by promoting the 
organization of industry for the purpose of cooperative action among trade groups, 
to induce and maintain united action of labor and management. .. .” (Emphasis 
supplied.) Section 3(a) thereof provided for Presidential approval of “codes of fair 
competition” for the trade, industry or subdivision thereof on whose behalf trade, 
industrial associations or other groups interceded. 
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ethics. Despite the Schechter decision?* many of these codes have 
continued down to date. Many such “codes of ethics’ condemn 
price cutting as unethical conduct. Any such provisions are fraught 
with real danger. 

Since government prosecutors are suspicious of all “codes of 
ethics,” counsel to a trade association member should advise him 
to seek the elimination of such codes or at least their revision, so 
as to avoid language which creates the impression that the functions 
of the association are other than legitimate. It would indeed be 
unfortunate if members of a trade association, whose activities were 
wholly legitimate, were penalized because of faulty draftsmanship. 
Yet this might well happen when the internal memoranda of one 
member indicate that what the code really meant was that there 
was an agreement to ban price cuts. 


Credit—Blacklisting: 


Another important problem facing trade groups relates to the 
credit activities. (Appendix, Part B, 5.) The right of an association 
to report to its members the names of customers who are delinquent 
in their accounts has been established at least since 1925.2* Attempts 
to go further than this have usually run afoul of the Sherman Act. 
Thus, a trade association that required prospective customers to sub- 
mit detailed financial information so that the association could estab- 
lish a “credit rating” was held to have violated the Antitrust Laws.** 
The reason is that when a trade association undertakes to do more 
than merely reporting delinquent accounts, some purpose other than 
protecting its members from loss or from fraud is inferred. In fact 
as a practical matter, in virtually all cases in which elaborate report- 
ing systems were created, the courts have found an illegal purpose.** 

The problem of credit reporting often raises the question of 
“blacklisting.” When “blacklisting” means that members of the 
association agree to refuse to deal with a person on the delinquent 





21 Schechter v. United States, 295 U. S. 495 (1935). 
22 Cement Mfrs. Protective Assn. v. United States, supra, note 3; 

See also Lamb & Kittelle, Trade Association Law & Practice, ch. 7 (1956). 
23 United States v. First Natl. Pictures, Inc., 282 U. S. 44 (1930). 


24 Majestic Theatre Co. v. United Artists Corp., 43 F. 2d 991 (D. Conn., 1930) ; 
United States v. Alexander & Reid Co., 280 Fed. 924 (S. D. N. Y., 1922). 
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accounts list, then “blacklisting” is illegal because it amounts to an 
illegal boycott.2* It makes no difference whether this agreement is 
between the members or is pursuant to the by-laws of the association. 

There are a few cases approving association by-laws requiring 
members to sell only on a cash basis to customers listed on the de- 
linquent account report. Experience shows that the risk resulting 
from such provisions far outweighs any benefit that might be derived 
This is because it takes very little additional evidence to establish a 
full-fledged illegal boycott. 

A trade association would be well advised to limit its credit 
activity to reporting customers who are delinquent in paying their 
accounts. This means there should be no requirement that members 
either deal with such delinquent accounts only on a cash basis, or 
that they report to the association that they are dealing with such 
customers. Of course, there should be no prohibition against their 
dealing with such customers. 

These recommendations stay precisely within the letter and the 
spirit of the Supreme Court’s decision in the old Cement case?’ 





28 Cf. Swift & Co. v. United States, 196 U. S. 375, 392, 401 (1905). 
26 United States v. Cincinnati Fruit & Prod. Credit Assn., Trade Reg. Rep. [1956 
Trade Cases] Par. 68,248 at p. 71,152 (S. D. Ohio, 1956); 
United States v. Southern California Wholesale Grocers’ Assn., 7 F. 2d 944 
(S. D. Cal., 1925); 
United States v. Fur Dressers’ & Fur Dyers’ Assn., 5 F. 2d 809 (S. D. N. Y., 
1925). 
27 Cement Mfrs’. Protective Assn. v. United States, supru, note 3, wherein the 
Court described the activities as follows: 

“Members of the Association render monthly reports of all accounts of cus- 
tomers two months or more overdue, giving the name and address of delinquent 
debtor, the amount of the overdue account in ledger balance, accounts in hands 
of attorneys for collection, and any explanation, as for example when the account 
was treated by the debtors as offset of a balance due for bags, or was otherwise 
disputed. There are also reports showing the general total of delinquent accounts 
in comparison with those for the last twelve months, and reports of payments 
of accounts placed in the hands of attorneys... . There were never any com- 
ments concerning names appearing on the list of delinquent debtors. . . . The 
evidence falls far short of establishing any understanding on the basis of which 
credit was to be extended to customers or that any co-operation resulted from 
the distribution of this information, or that there were any consequences from 
it other than such as would naturally ensue from the exercise of the individual 
judgment of manufacturers in determining, on the basis of available information, 
whether to extend credit or to require cash or security frcm any given custoiner” 


(pp. 599-600). 
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where the court approved the collection and dissemination of credit 
information. This case is still the guiding principle to follow. 


Price Reporting: 


Turning now to the reporting of price information. (Appendix, 
Part B, 9(a) and (b).) This is perhaps the most severely criticized 
activity of trade associations. Price reporting is not illegal per se, 
but it is an activity which can easily result in violations of law. 

Price data relating to past transactions is the only price infor- 
mation that can safely be exchanged. Even then, an association 
member should be free to refrain from participating in this activity 
if he so elects. A price reporting program involving current or 
future prices is extremely suspect and dangerous. This is so because 
it takes little additional evidence to establish a violation of law. 
If this evidence establishes an agreement to sell only at one’s filed 
price the entire price reporting program will be held to be illegal.** 
Even without such an actual agreement the mere filing of future 
prices may be taken as some evidence of an illegal understanding. 

The legality of a price-reporting program is affected by the 
degree of publication to non-members. When it is available only 
to members of the association, the government may well charge 
that it is part of a conspiracy aimed at affecting non-members. 
The Supreme Court in the Maple Flooring?® case noted, with ap- 
proval, that the price reports were published in a trade journal 
that reached over 90% of the industry; were sent to the Department 
of Commerce for publication in a monthly business survey; were 
forwarded to the Federal Reserve and other banks; and were gen- 
erally available to everyone. While one need not go to such ex- 





After summarizing the Association’s activity in these words, the Court went on to 
say: 

“Distribution of information as to credit and responsibility of buyers undoubt- 
edly prevents fraud and cuts down to some degree commercial transactions which 
would otherwise be induced by fraud . . . we cannot regard the procuring and 
dissemination of information which tends to prevent the procuring of fraudulent 
contracts . . . as an unlawful restraint of trade even though such information be 
gathered and disseminated by those who are engaged in the trade or business 
principally conceried” (p. 604). 

28 Sugar Institute vy. United States, supra, note 3. 
29 Maple Flooring Mfrs’. Assn. v. United States, supra, note 3. 
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tremes, such a showing could not help but impress a court that 
the intent of the members was anything but nefarious. 

The legality of price reporting is seriously affected if the asso- 
ciation or its members have previously been found guilty of fixing 
prices. If they have, the courts are much more apt to infer the 
existence of an illegal agreement. 

If a client maintains that the operation of his business requires 
access to such price information, one should explain to him the legal 
pitfalls. Then it is up to him to weigh the consequences of an 
antitrust action against the needs of his business. This is a balancing 
which he alone is qualified to make. In order to strike this balance, 
the client must comprehend the legal concepts of understandings 
and conspiracies. This is important because the government may 
well launch an investigation designed to show that the price structure 
in the industry was less stabilized prior to the implementation of a 
price-reporting system than it was afterwards. In the face of such 
evidence, a defendant may find it difficult to convince a court that 
a price agreement did not exist. Of course, price stability may result 
solely from perfectly innocent factors, but the government will insist 
that it was an outgrowth of an agreed upon adherence to some 
pricing pattern which was made possible by the price reports. 


Policing: 


The extent to which an association can police the observance 
of its principles and activities poses another important problem. 
(Appendix, Part B, 12.) There is nothing wrong with an asso- 
ciation insuring adherence by its members to legitimate requirements 
imposed upon them. However, policing provisions when linked 
to activities which are themselves in a border line area may well 
push the activity into the area of illegality. The courts are apt to 
regard policing activities which are too thorough or too methodical 
as predatory practices designed to regiment the industry. In the 
Advertising Specialty case,*° the court held that such a procedure 





30 Advertising Specialty Natl. Assn. v. F. T. C., 238 F. 2d 108 (1st Cir., 1956). 
Here the court stated: 


“In addition [to proof of the association’s ‘campaign’ to maintain list prices], 
there is uncontradicted evidence that jobbers would ‘police’ one another, that is, 
report to a manufacturer any price cutting on his line. Further, the secretary 
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evidenced an illegal intent. This case is particularly important as 
it was written by the same judge who upheld the activities of the 
association in the Tag Manufacturers case.** The major difference 
in the two cases was the policing program in the Advertising Specialty 
case which apparently resulted in an effective lessening of price 
competition. 

The problem of policing may even arise in an association’s by- 
laws. Thus provisions for penalties or forfeitures in the event of 
less than full compliance with the statistical reporting requirements 
are viewed as agreements to police and should be scrupulously 
avoided. In addition a company should be extremely wary about 
making its books and financial records available for the inspection 
by the association as a part of any policing program. The courts, 
not illogically, have frowned on one competitor authorizing others 
to scrutinize what would normally be a zealously guarded secret. 


MISCELLANEOUS 
Before I conclude I want to mention briefly three matters. 


Webb-Pomerene Associations 


First: Because of the limited time, I have not discussed Webb- 
Pomerene export associations. Those of you who are interested, 
however, should follow with interest a bill** introduced by Congress- 
man Multer in the present Congress, seeking to add new qualifications 
to the exemptions of Section 2 of that Act.** 





of the Association developed a form letter which he sent to manufacturers 
reported to have sold on a net price basis. This letter strikes us as a particularly 
important item of evidence, reflecting the attitude not only of the jobbers and the 
Association toward price cutting, but also the nature of the steps taken to enlist 
manufacturer support” (at p. 116). (Emphasis supplied.) 

31 Tag Mfrs. Institute v. F. T. C., 194 F. 2d 452 (1st Cir., 1949). 

82 H.R. 582, 86th Cong. 1st Sess. (1959), seeks to provide that an agreement by 
such an association with a “foreign buyer” which “impedes” the latter’s ability to 
deal with an agent of his own selection would be removed from the immunity which 
is claimed would otherwise be provided for by the Act. 


83 Webb-Pomerene Act, 40 Stat. 516-17 (1918) 15 U.S. C. 61-65. 
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Government Advisory Groups 


Second: A word of caution is in order concerning government 
advisory groups. The Madison Oil case** and the second Cement 
case** demonstrate that the statutory immunity attaching to par- 
ticipation on such committees would be narrowly and strictly con- 
strued by the courts both in point of time and scope. One should 
take care not to be deluded by the immunization features of such 
programs. Early this year, Representative Celler proposed adding a 
new section to the Clayton Act** that would establish rigid standards 
and procedures to be adhered to by all government advisory groups 
where immunity was to be granted. 


Donnelly Act (General Business Law, Sections 340-347 ) 


Third: Because New York accords such “great weight” to fed- 
eral decisions relating to restraints of trade,°7 I have not dealt with 
the Donnelly Act. Furthermore, this Act is fully covered in the 
Report of the Special Committee of the New York State Bar Asso- 
ciation to Study the New York Antitrust Laws (1957). I should 
point out that on April 29, 1959 the State of New York proceeded 
against two trade associations and sought the revocation of their 
state charters. 


CONCLUSION 


In conclusion, ! recommend that, in order to get a comprehensive 
understanding of the problems posed by trade association member- 
ship, one read the charges filed in the twelve criminal cases brought 
this year.** 

During the course of this speech, I have succumbed to the natural 
tendency of stressing some of the important pitfalls of trade asso- 
ciation membership. If, in so doing, I have been unduly discouraging, 





34 United States v. Socony Vacuum Oil Co., 310 U.S. 150 (1940). 

35 F.T.C.v. Cement Institute, supra, note 15. 

36 H.R. 81, 86th Cong., Ist Sess. (1959). 

37 Manhattan Storage and Warehouse Co. v. Movers & Warehousemen’s Assn. of 
Greater New York, 262 App. Div. 332, 335 (1941) ; rev. on other grounds, 
289 N. Y. 82 (1942). 


38 See note 2, supra. 
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such was not my design. If, however, I have alerted you to “ome 
of the potential problems resulting from membership in such an 
organization, I have accomplished my purpose. Trade associations 
perform innumerable worthwhile and thoroughly legitimate functions. 
A glance at the checklist I have handed out (Appendix, Part B) 
should give you an idea of the many activities in which trade asso- 
ciations may safely engage. 

Reduced to fundamentals, if an association’s activities are designed 
to promote informed but independent decisions by competitors in 
order that they may compete more intelligently, membership should 
prove to be advantageous and relatively free from attack.*° However, 
there is one last caveat. Trade association activities are never judged 
as an activity standing apart. What appears to be squarely within 
the borders of legality under a Supreme Court decision may be illegal 
because it is a part (and, standing alone, a lawful part) of an 
illegal program.*® The law of conspiracy is well settled that a lawful 
act becomes unlawful when carried out in furtherance of an unlawful 
end. 

The American competitive system, and the Antitrust Laws which 
were designed to foster and preserve it, do not require businessmen 
to shun one another or to wage constant war with their competitors. 
There is ample room and, in fact, a real need for constructive 
cooperation. Trade associations provide an important vehicle by 
which this end may be realized. 





39 United States v. Consol. Laundries, supra, note 12. 
4© McAllister “The Legal Aspects of Trade Statistics,” 4 Current Business Studies 
Trade & Industry Law Institute 19 (1949). 





ANTITRUST PROVISIONS OF THE ATOMIC ENERGY 
ACT OF 1954 


by 


MARSHALL C. GARDNER* 


INTRODUCTION 


Atomic energy law has evolved in the short space of twelve years. 
Its birth occurred during World War II under the military auspices 
of the Manhattan Engineer District. The McMahon Act of 1946' 
created a statutory framework which continued the military ex- 
ploitation of atomic power, but which shifted the control to civilian 
hands and permitted some participation in the program by private 
interests. This latter participation was, however, fairly well limited 
to research and development activities and in assisting in the Govern- 
ment’s atomic energy program. For almost all other purposes, the 
field of atomic energy remained a Government monopoly. 

Rapid developments in atomic research and the conversion to a 
peacetime economy after World War II added to the pressure to 
amend the McMahon Act so as to permit increased participation by 
private interests. The present Act, The Atomic Energy Act of 1954," 
came into being after the President recommended such a liberalization 
to the Congress.® 

There are several anticompetitive factors affecting the atomic 
energy field which are not commonly found in other fields. First, 
the know-how obtained by those firms who have had manufacturing 
or research and development contracts with the AEC, gives them 
a decided competitive advantage over late comers. This advantage 
is increased by the secrecy surrounding much of this technical in- 
formation. Secondly, the great cost of setting up atomic plants greatly 
restricts the number of entrants into the field. 


* Member of the Bar of the District of Columbia; Attorney, Antitrust Division, 
Department of Justice. The views expressed are those of the writer and not necessarily 
those of the Department of Justice. 

1 60 Stat. 755-775 (1946), 42 U. S. C. §§1801-1819 (1952). 

2 68 Stat. 919, 42 U.S. C. §§2011-2281 (Supp. V, 1958). 

3 H.R. Doc. No. 328, 83d Cong., 2d Sess. 7 (1954). 


187 














188 THE ANTITRUST BULLETIN 


It is the purpose of this paper to discuss those provisions of the 
Act which may be of assistance in maintaining a competitive atomic 
energy industry. 


INTRODUCTORY PROVISIONS 


The antitrust keynote of the Act is set in the declaration contained 
in Section 1: 


It is therefore declared to be the policy of the United States that 
. . . the development, use, and control of atomic energy shall be 
directed so as to . . . strengthen free competition in private enter- 


prise. [Emphasis added.] 


Similar wording continued from the McMahon Act,* was changed 
in an early version of the present Act to read “to foster our system 
of private enterprise.” * After several objections were raised in the 
Hearings® against such a weakening of the declaration, the original 
language was restored. 

Subsection 3(d) provides that the policies set forth in Section 1 
are to be effectuated in part by providing for: 


[A] program to encourage widespread participation in the de- 
velopment and utilization of atomic energy for peaceful purposes 
to the maximum extent consistent with the common defense 
and security and with the health and safety of the public. 


Thus it seems apparent that antitrust considerations were not intended 
by the Congress to be paramount, at least insofar as the decisions 
of the Atomic Energy Commission itself, are concerned. A similar 
conclusion has been reached by the Attorney General in a recent 
address. In discussing Subsection 105(c), which requires the Com- 
mission, before granting any commercial license to obtain the Attorney 
General’s opinion as to whether its issuance would tend to create 
or maintain a situation inconsistent with the antitrust laws, he said: 





4 See note 1, supra. 


S H. R. 8862, 83d Cong., 2d Sess. 2 (1954). 

6 Hearings before the Joint Committee on Atomic Energy on S. 3323 and H. R. 
8862, to Amend the Atomic Energy Act of 1946, 83d Cong., 2d Sess. 496 (1954). 
Here‘nafter referred to as Hearings in both text and footnotes. 
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Antitrust advice, however, need not be controlling. For the 
Commission must also weigh the necessities of defense and se- 
curity and public health and safety.” 


LICENSING PROVISIONS 


A license from the Commission is required prior to the beginning 
of almost every type of private activity in the atomic energy field.® 
Subsection 103(a) provides for licenses for industrial or commercial 
purposes. Subsection 103(b) provides for the issuance of commercial 
licenses to qualified persons in the following language: 


The Commission shall issue such licenses on a nonexclusive 
basis to persons applying therefor . . . 


During the debates, Congressman Cole, the Chairman of the Joint 
Committee, emphasized that the primary purpose of this provision 
was to facilitate the entrance of new companies into the field of 
commercial atomic energy: 


The important part of the paragraph is that the Commission 
is required to issue a license to anybody who may come in 
and apply for a license, and who demonstrates that he has 
the financial capacity, the personnel, the ability to put that 
license to work. There can be no preferences. There can be 
no advantage given to one group over another. The bill very 
specifically requires them to let anybody come in, and it requires 
them to grant a license.? 


This provision aids materially in reducing the possibility that the 
limited number of Government contractors already in the field will 
retain their exclusive position. 





7 Brownell, Atomic Energy and Free Enterprise, Delivered before the Section on 
Antitrust Law, New York State Bar Association, New York, N. Y., January 24, 1957. 

8 Sec. 101, License Required—lIt shall be unlawful, except as provided in 
section 91, for any person within the United States to transfer or receive in interstate 
commerce, manufacture, produce, transfer, acquire, possess, import or export any 
utilization or production facility except under and in accordance with a license issued 
by the Commission pursuant to section 103 or 104. 

9 100 Conc. Rec. 11658 (1954). See also Hearings p. 645 and Sen. Rep. No. 
1699, 83d Cong., 2d Sess. 20 (1954). 
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Subsection 103(c) permits the Commission to issue commercial 
licenses for periods not exceeding forty years."° One proposed bill 
limited these licenses to a maximum of twenty-five years,™? but the 
longer period was adopted to correspond to the normal amortization 
period in the public utility field.* Former Assistant Attorney General 
J. Lee Rankin, before the Joint Committee, expressed the view of 
the Department of Justice that forty year licenses were undesirable 
from an antitrust viewpoint: 


[I]t would be more consistent from an antitrust point of 
view, if licenses were not granted for periods as long as 40 
years. A period not in excess of 25 years would appear to be 
adequate to protect the licensee’s interest and investment. 

I might say, and this is not included in our draft here, 
that we see no magic in the figure of 25 years, but we think 
that 40 years is a long time in this particular field to grant 
the license and that some shorter period should be decided as 
a matter of policy by the Congress in order to protect the anti- 
trust features.’® 


While it will require actual experience under this provision to 
determine whether forty year licenses have adverse antitrust effects, 
it should be noted that the Commission need not, and perhaps will 
not, issue them for the maximum period. The Chairman of the 
AEC indicated in the Hearings that the periods would be no greater 
than necessary.’* 

Subsections 104(b) and (c) permit, but do not require, the Com- 
mission to issue licenses for utilization and production facilities in- 
volved in the conduct of research and development activities. The 
majority of all licenses issued to date, have been of this type. A 
number of companies have joined together in seeking these licenses 
because of the heavy expenses involved in the construction and oper- 





10 Sec. 103(c). Each such license shall be issued for a specified period, as 
determined by the commission, depending on the type of activity to be licensed, 
but not exceeding forty years, and may be renewed upon the expiration of such period. 

11 _ H. R. 8862, 83d Cong., 2d Sess. 34 (1954). 

12 Hearings, pp. 230, 639. 

18 Hearings, p. 711. 

14 Hearings, p. 639. 
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ation of experimental power reactors and other types of experimental 
equipment. The Attorney General has recognized the potential anti- 
trust problems which such joint participation may create and has 
said: 


Although the companies seeking such licenses jointly may 
not presently be engaged in the same industries, such activitics 
still require considerable careful study, from a competitive point 
of view, both as to present actions in the experimental stages and 
in future activities when the commercial stage is reached.’® 


Speciric ANTITRUST PROVISIONS 


A major change in the antitrust provisions is the deletion of the 
provision in the McMahon Act'® which placed affirmative respon- 
sibility upon the Commission to exercise its licensing authority in 
a manner to prevent the growth of monopoly or restraint of trade. 
Congressman Cole, then Chairman of the Joint Committee on Atomic 
Energy, explained this shift in policy as follows: 


On the monopoly aspect, I felt as author, that the Atomic Energy 
Commission’s responsibility was to run the AEC, the Govern- 
ment activity in the atomic energy field, and it was not the 
responsibility of the AEC to prevent, prohibit or police antitrust 
operations. That is the duty and the statutory obligation of 
another agency of the Government, so it was for that reason 
that these references to the Commission’s relationship to antitrust 
in the present law were eliminated.*” 


Representatives Holifield and Price were particularly outspoken in 
their disagreement with this change.™® 





15 See note 7, supra. 

16 Section 7(c) of the McMahon Act reads in part: “Where activities under 
any license might serve to maintain or foster the growth of monopoly, restrict of 
trade, unlawful competition, or other trade position inimical to the entry of new, 
freely competitive enterprises, in the field, the Commission is authorized and directed 
to refuse to issue such license or to establish such conditions to prevent these results 
as the Commission, in consultation with the Attorney General, may determine.” 

17 Hearings, p. 497. : 

18 Sen. Rep. No. 1699, 83d Cong., 2d Sess. 125 (1954) and Hearings, p. 645. 
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The Act not only lacks a provision exempting activities in the 


atomic energy field from the antitrust laws, in Subsection 105(a) it 
specifically sets forth their applicability by providing in part that: 


Nothing contained in this Act, including the provisions which 
vest title to all special nuclear material in the United States, 
shall relieve any person from the operation of the following 
Acts, as amended [Sherman Act,'® Wilson Tariff Act,?° Clayton 
Act,?4 and Federal Trade Commission Act?*]. 


This subsection further provides that: 


In the event a licensee is found by a court of competent juris- 
diction, either in an original action in that court or in a proceed- 
ing to enforce or review the findings or orders of any Government 
agency having jurisdiction under the laws cited above, to have 
violated any of the provisions of such laws in the conduct of 
the licensed activity, the Commission may suspend, revoke, or 
take such other action as it may deem necessary with respect 
to any license issued by the Commission under the provisions 
of this Act. 


During the Hearings, Congressman Holifield expressed the view 
that the revocation of a license by the Commission should be manda- 
tory if a licensee were found to have violated the antitrust laws in 


exercise of his license. The General Counsel of the AEC in 


speaking against such mandatory action, cited the following case 
as one not requiring revocation: 


It seemed to us, sir, that there might well be situations in 
which court would order a cessation or modification of an 
existing practice. This quite often happens, as you undoubtedly 
know, where consent decrees are entered into, in which case 
there might be a situation where it would be appropriate for 
the license to continue under conditions imposed by the court.?* 





19 








26 Stat. 209 (1890), 15 U. S. C. $§1-7 (1952). 

28 Strat. 570 (1894), 15 U.S. C. §§8-11 (1952). 

38 Stat. 730 (1914), 15 U.S. C. §§12-27 (1952) as amended. 
38 Strat. 730 (1914), 15 U. S. C. $§41-58 (1952). 

Hearings, p. 642. 
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During the Debates, Senator Hickenlooper commented further 
upon the flexibility which this provision was intended to afford the 
Commission : 


That was put into the bill so that if a licensee violates the 
antitrust laws, then, depending upon the degree or viciousness 
of the violation—it may be an inadvertent violation, in which 
case the Commission would not want to be too drastic; for 
example, if it was a mistaken action—if it were a vicious vio- 
lation and there was a conviction by the court, the Commission 
could go so far as to completely revoke the license.** 


Congressman Holifield also objected to this provision because it 
required the Commission to delay the revocation or suspension of a 
license until a court had found the licensee guilty of an antitrust 
violation.25 However, in certain cases, under Section 186, licenses 
may be revoked by the Commission without such a court determina- 
tion, if subsequent information would warrant refusal of a license 
on an original application. The Attorney General has interpreted 
Section 186 to include instances where a later investigation reveals 
anticompetitive factors unknown to the Department of Justice at the 
time the license was issued.”® 

Subsection 105(b) provides that: 


The Commission shall report promptly to the Attorney Gen- 
eral any information it may have with respect to any utilization 
of special nuclear material or atomic energy which appears to 
violate or to tend toward the violation of any of the foregoing 
Acts, or to restrict free competition in private enterprise. : 


An earlier committee print? lacked the final clause above “or to 
restrict free competition in private enterprise,” and it was apparently 
added after J. Lee Rankin, then an Assistant Attorney General, 





24 100 Conc. Rec. 12229 (1954). 
25 Sen. Rep. No. 1699, 83d Cong., 2d Sess. 125 (195+). 
26 See note 7, supra. 


27 Committee print, May 21, Draft in Bill Form Incorporating Changes Proposed 
to Be Made in H. R. 8862 and Companion Bill S. 3323, 83d Cong., 2d Sess. 45 (1945). 
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pointed out™® that the subsection, as then worded, was not as broad 
as a similar provision in Subsection 7(c) of the Act of 1946. 
Subsection 105(c) provides as follows: 


Whenever the Commission proposes to issue any license to 
any person under section 103, it shall notify the Attorney Gen- 
eral of the proposed license and the proposed terms and con- 
ditions thereof, except such classes or types of licenses, as the 
Commission, with the approval of the Attorney General, may 
determine would not significantly affect the licensee’s activities 
under the antitrust laws as specified in subsection 105(a).?% 
Within a reasonable time, in no event to exceed 90 days after 
receiving such notification, the Attorney General shall advise 
the Commission whether, insofar as he can determine, the pro- 
posed license would tend to create or maintain a situation in- 
consistent with the antitrust laws,°®° and such advice*! shall be 
published in the Federal Register. Upon the request of the 
Attorney General the Commission shall furnish or cause to be 
furnished such information as the Attorney General determines 
to be appropriate or necessary to enable him to give the advice 
called for by this- section. 





28 Hearings, p. 712. 

29 As yet, no such exceptions have been established. 

30 This standard was suggested by the Department of Justice (Hearings, p. 712) 
and is derived from Section 207 of the Federal Property and Administrative Services 
Act of 1949. [63 Strat. 391, 40 U. S. C. §488 (1952).] During the debates the 
question was raised as to whether “a situation inconsistent with the antitrust laws” 
would cover the issuance of licenses which would tend toward violations as well as 
the issuance of those which resulted in immediate violations. It was generally agreed 
that only immediate actual violations would be covered by the phrase [100 Conc. 
Rec. 11325, 11326 (1954)], consequently the word “tend” was added so as to give 
a broader scope to the standard. 

31 See H. R. 9737, 83d Cong., 2d Sess. 48-49 (1954) and S. 3690, 83d Cong., 2d 
Sess. 48-49 (1954) which would have required the Federal Trade Commission to be 
notified in addition to the Attorney General. These same bills would have made 
the decisions of FTC binding upon the AEC, subject only to right of judicial review. 

The version of H. R. 9757, 83d Cong., 2d Sess. 156 (1954) which passed the Senate 
provided that whenever the Attorney General advised the AEC that a proposed license 
would create or maintain a situation inconsistent with the antitrust laws, the latter 
could issue the license only upon the approval of the President and after a finding 
that the license was essential to the common defense and security. 
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A review of the legislative history of the Act, indicates that the 
Congress did not intend an adverse opinion by the Attorney General 
to block the issuance of a license if the AEC was of the opinion 
that it should issue.** In a recent speech, the Attorney General has 
confirmed that “antitrust advice . . . need not be controlling.” ** 

Once a license is granted the question may arise as to whether 
the Attorney General is estopped from proceeding against a licensee, 
if he has earlier reported to the AEC that the issuance of such 
license would not tend to be inconsistent with the antitrust laws. 
In the Debates, several senators argued that in such a situation the 
prior opinion of the Attorney General would have a controlling and 
perhaps a binding effect upon subsequent litigation.** Perhaps the 
better view is the one expressed as follows: 


Mr. Pastore: Will the Senator admit that it is the clear 
intention of the joint committee that the provision shall in no 
way constitute a bar to or estop future action on the part of 
the Attorney General for violation of any antitrust law? 

Mr. HicKENLOOPER: Yes, indeed.*® 


Access TO TECHNICAL INFORMATION 


Companies new to the atomic energy field face a stiff competitive 
hurdle in the form of the classified knowledge of their established 
competitors. The AEC is, however, facilitating the entry of new firms 
in several ways. Subsection 142(b) requires the Commission to: 


[Mjaintain a continuous review of Restricted Data and of any 
Classification Guides issued for the guidance of those in the 
atomic energy program with respect to the areas of Restricted 
Data which have been declassified in order to determine which 
information may be declassified and removed from the category 
of Restricted Data without undue risk to the common defense 
and security. 


In addition to this continuous process of making available pre- 
viously restricted data, the AEC offers the qualified new firm an 





32 Hearings, p. 715 and see note 25, supra. 
33 See note 4, supra. 

34 100 Conc. REc. 10687 (1954). 

35 Ibid. 
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opportunity to acquire restricted information through its Access 
Permit Program. Since this program was initiated in April 1955, 
over 1,500 permits have been issued for the purpose of making avail- 
able restricted data of use in the peaceful applications of atomic 
energy.*® 

As an additional part of its program to make non-secret techno- 
logical information available for industry, the Commission periodically 
grants non-exclusive, royalty-free Lcenses on specified patents. Com- 
mission-held patents 2nd patent applications released for licensing now 
total over 1,400.%7 

The Commission has attempted to broaden the competitive base 
of the atomic energy industry by interesting new companies as oper- 
ators of productive facilitie; and by increasing the number of its 
contractors. The purpose of the Power Demonstrator Reactor Pro- 
gram is to encourage private industry to construct and operate ex- 
perimental power reactors with Government assistance. Under the 
Industrial Participation Program teams of scientific and engineering 
personnel were cleared for access to technology related to the in- 


dustrial applications of radioisotopes. 


PATENT PROVISIONS 


The 1954 Act contains a number of provisions designed to prevent 
the monopolization of important trade secrets or patents. So much 
has been written on this phase of the Act that the treatment here 
will be summary in nature.** Section 152 ensures that private com- 
panies will not unduly benefit from any relationship with the AEC 
by providing in part that: 


any invention or discovery, useful in the production or utilization 
of special nuclear material or atomic energy, made or conceived 


36 AEC News Release, June 20, 1958. See Green, Tiie Atomic Energy Information 
Access Permit Program, 25 Gro. W. L. Rev. 548-567 (1957). 

87 AEC News Release, June 10, 1958. Section 141(b) provides for the dissemina- 
tion of scientific and technical information. 

38 Boskey, Some Patent Aspects of Aivmic Power Development, 21 Law & 
ConTeMP. Pros. 113 (1956). See also notes 34 and 35 infra. 
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under any contract, subcontract, arrangement, or other relation- 
ship with the Commission, regardless of whether the contract 
or arrangement involved the expenditure of funds by the Com- 
mission, shall be deemed to have been made or conceived by 
the Commission, except ‘hat the Commission may waive its 
claim ... under such . . . circumstances as the Commission 
may deem appropriate. 


It is clear that the relationship with the Commission must be more 
than that of a bare licensee, otherwise nearly all inventions in this 
field would become Commission property.°? 

Subsection 151/c) and (d) require that new inventions or dis- 
coveries be reported to the Commission within ninety days, or if 
a patent is applied for, such notification is to be given by the Com- 
missioner of Patents. 

One of the most controversial provisions in the Act is Section 153 
which provides that any patent issued before September 1, 1959, 
may be declared by the Commission, under certain conditions, to be 
affected with the public interest. The Commission may then itself 
use or license the discovery or invention embodied in the patent. 
This five year compulsory licensing feature was initially recommended 
by the Presiden: in uxe following message to the Congress: 


Until industrial participation in the utilization of atomic 
energy acquires a broader base, considerations of fairness re- 
quire some mechanism to assure that the limited number of 
companies, which as government contractors now have access 
to the program, cannot build a patent monopoly which would 
exclude others desiring to enter the field. I hope that participa- 
tion in the development of atomic power will have broadened 
sufficiently in the next five vears to remove the need for such 
provisions.*° 





39 As Representative Cole, the author of Section 152 pointed out: “It is not 
intended that section 152 should cover licensees unless in some other respects they do 
have an association with the commission by reason of being a contractor or sub- 
contractor or having money given to them by the commission.” 100 Conc. REc. 
13783 (1954). See also opinion of the General Counsel of the Commission. 10 Cope 
Fep. Recs. §8.1 (1957 Supp.). 

40 100 Conc. Rec. 1924 (1954). 
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Some writers have criticized the compulsory licensing provisions 
as being unnecessary encroachments upon the patent system,*? while 
others who favor them believe that the conditions are too strict or 
that the five year period is too short.*? Such safeguards seem reason- 
able during the infancy of the Atomic Energy Industry. If the 
compulsory licensing period proves to be too short, the Joint Com- 
mittee on Atomic Energy can recommend its extension to the Con- 
gress. It should be noted, however, that the General Counsel of the 
Commission has stated that: 


The compulsory licensing provisions of Section 153 of the act 
are deemed by the Commission to establish reserve power. It 
is not anticipated that this authority will be invoked, except 
under compelling circumstances.** 


A final patent safeguard is the provision relating to antitrust 
violations in the use of atomic energy patents. Section 158 provides 
as follows: 


Whenever the owner of any patent hereafter granted for 
any invention or discovery of primary use in the utilization or 
production of special nuclear material or atomic energy is found 
by a court of competent jurisdiction to have intentionally used 
such patent in a manner so as to violate any of the antitrust 
laws specified in subsection 105a., there may be included in the 
judgment of the court, in its discretion and in addition to any 
other lawful sanctions, a requirement that such owner license 
such patent to any other licensee of the Commission who demon- 
strates a need therefor. Such licensee shall pay a reasonable 
royalty fee, to be determined in accordance with Section 157, 
to the owner of the patent.* 





41 See Beckett and Merriman, Will the Patent Provisions of the Atomic Energy 
Act of 1954 Promote Progress or Stifle Invention?, 23 Geo. Wasu. L. Rev. 195 (1954), 
Sen. Rep. No. 1669, 83d Cong., 2d Sess. 97 (1954). 

42 See 100 Conc. Rec. 11034 (1954); Sen. Rep. 1669, 83d Cong., 2d Sess. 127 
(1954); Adams, Atomic Energy: The Congressional Abandonment of Competition, 
55 Corum. L. Rev. 158 (1955). 

43 Hearings Before the Joint Committee on Atomic Energy, 84th Cong., 2d Sess., 
pt. 1 at 194 (Feb. 4, 1955). 

44 This section is a watered-down version of the provision in an earlier bill which 
passed the Senate on July 26, 1954 (H. R. 9759, 83d Cong., 2d Sess. 156). The Senate 
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While this provision does not give any additional power to the courts 
since their general equity remedies include compulsory licensing,** 
it does indicate that the Congress intended appropriate use of com- 
pulsory licensing in cases involving the misuse of patents. The legis- 
lative history does not, however, indicate that the Congress intended 
to curtail royalty free licensing by the courts. 


MISCELLANEOUS PROVISIONS 


Section 161(a) provides that in the performance of its functions, 
the Commission is authorized to establish advisory boards to advise 
the Commission on policies, legislation, research, administration and 
other matters. Such authority is dependent upon the issuance, by 
the Commission, of regulations setting forth the scope, procedure 
and limitations of the authority of each board. 

Some industry advisory boards, such as those established during 
the period of the N.R.A., created environments which resulted in 
agreements in restraint of trade. It is noteworthy, however, that 
the regulations issued in 1955 by the Commission in accordance with 
Section 161(a), embody certain safeguards suggested by the De- 
partment of Justice.** These safeguards include, a government- 
prepared agenda, meetings at the request of and under the supervision 
of a government chairman and full and complete minutes of each 
meeting. 

Subsection 161(j) provides that the antitrust provisions of the 
Federal Property and Administrative Services Act of 1949*7 shall 
apply to the disposal of certain kinds of property by the Commission, 
even though all other provisions of that Act are specifically waived 
with respect to the same property. 

The Act contains several provisions which empower the Com- 
mission to obtain any information it desires concerning monopolistic 
practices. Subsection 161(p) permits the Commission to: 





version provided that when the owner of a patent was convicted of violating the 
antitrust laws by means of a patent, that patent could be forfeited to the United 
States and made available to the public, royalty free. 

45 See Hartford-Empire Co. v. United States, 323 U. S. 386 (1945); United States 
v. United States Gypsum Co., 340 U.S. 76 (1950). 
46 10 Cope Fen. Recs. §7.1-10 (Supp. 1957). 
47 63 Strat. 391, 40 U. S. C. §485 (1952). 
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require by rule, regulation, or order, such reports, and the 
keeping of such records with respect to, and to provide for 
such inspections of, activities and studies of types specified in 
Section 31 and of activities under licenses issued pursuant to 
Sections 53, 63, 81, 103, and 104, as may be necessary to 
effectuate the purposes of this Act, including Section 105 .. . 
[Emphasis added. | 


This subsection when read together with Subsection 105(b) which 
requires the Commission to promptly report to the Attorney General 
any information it has concerning antitrust violations, can be con- 
strued as requiring the Commission to establish such a system of 
reports, records and inspections as will clearly reveal any antitrust 
activities among its licensees. Such appears to be the intent of the 
Regulations issued by the Commission. 

Section 182 permits for the obtaining of additional data during 
the life of a license by providing in part that: 


The Commission may at any time after the filing of the original 
application, and before the expiration of the license, require 
further written statements in order to enable the Commission 
to determine whether the application should be granted or 
denied or whether a license should be modified or revoked. 


CoNCLUSION 


On the whole the antitrust safeguards of the Atomic Energy Act 
of 1954 appear to be adequate for the proper development of our 
free enterprise system at a time when both atomic development and 
the regulatory mechanism to control it are still experimental. If the 
Act be conceded to be experimental and thus subject to change, 
it becomes evident that Section 202 is one of its more important 
provisions. This requires the Joint Committee on Atomic Energy 
to make continuing studies of, and during the first sixty days of 
each session of Congress to hold hearings concerning, the problems 
of the atomic energy industry and to make recommendations con- 
cerning their solution to the Congress. 





48 10 Cope Fen. Recs. §50.7 (Supp. 1957). 














THE EFFECT OF FOREIGN ANTITRUST LAWS ON 
UNITED STATES BUSINESS 


by 


E. Ernest Go.LpsTEeIn* 


(Part tl) 


THE ENFORCEMENT REcoRD 


1. The Coal and Steel Community 


An apocryphal story is told by the Community’s lawyers of the 
very first day of the Community's existence when Jean Monnet, 
the first President, called in his attorneys and said, “Which cartels 
will we begin to break up this week?” If the story is not true, it 
nevertheless represents the spirit of the High Authority. However, 
it fails to reflect the very difficult problems with which the Community 
is and has been faced. Probably no other industry has been as 
heavily dominated by national and international cartels as steel.’!* 
Coal represents a long established system of cartels, sales agencies, 
and government agencies controlling either import or export, or 
both."** It is against this background of national and international 
cartels and as well as relatively great concentrations, that the High 
Authority began its work."'* 

Because American interests in the Community’s enterprises are 
practically non-existent, little more than a summary of some of the 
highlights and attitudes will be attempted. They may serve as a 
guide to possible future results in the Common Market. 

Generally it is believed that the anti-cartel policy is leading to 
increased concentration in the Community. The facts on concentra- 
tion are not easy to obtain because of the policy of the High Authority 
to keep secret its rulings under Article 66, as a means of preventing 





* Part I printed in Vol. ITI, No. 6, Nov.-Dec., 1958. 

112 For an exhaustive analysis see, Rieben, Des Ententes de Maitres de Forges, 
au Plan Schuman, Lausanne, 1954, particularly pp. 81-89, 103-145, 215-313, 475-482, 
and 493 and 528. 

118 Expose de M. Rene Mayer, President de la Haute Autorite sur |’Activite de la 
Communaute, Assemblee Commune, Session Ordinaire, 1955-1956, Strasbourg, 8 Mai 
1956, Publication 1754/2/56/1, pp. 29-33. 


114 See Rieben supra note 112. 
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speculation in the stock market."*5 The Common Assembly of the 
Community, much to the surprise of many who thought it would 
be a political arena, has shown much interest in both the problems 
of cartels and concentration to an extent that might even annoy the 
High Authority."° In this connection, one of the Assembly's com- 
mittees has issued a report on Concentration and has asked, because 
of a deep concern, that the High Authority keep it informed of 
developments.**? 

The Coal and Steel Community believes that concentration in the 
Community can only be measured by.a comparison with the United 
States or the United Kingdom. On that basis, which assume: that 
the purchasing power of the 160 million inhabitants of the Com- 
munity may be equated to that of the population of the United 
States, we find that the largest steel enterprise in the Community 
is smaller than each of the 8 largest American enterprises, with an 
annual production one-tenth of that of U. S. Steel. The comparisons 
omit the fact that total U. S. production is almost 3 times greater 
‘ than Community production. 

As of a year ago, the High Authority had investigated 94 con- 
centrations, 51 because of its study of market conditions and 43 
on the basis of requests for authorization. Twenty authorizations 
were granted, of which, 16 were requested. Of the remainder 3 were 
permitted conditionally after the payment of fines, 8 antedated the 
Treaty, 2 needed no authorization and 15 did not even involve 
Article 66 of the Treaty. The balance of 46 were still being studied. 
In other words, no authorization has been withheld.!?* 

In the area of cartels the picture is somewhat different. Of the 
63 cartels that registered, 32 did not come under the provisions of 





118 The High Authority and The Trusts, Information Document No. 2, Luxem- 
bourg, 1 September 1955, pp. 5, 7. 

116 6 E.g., Questions relating to Cartels and Concentration posed by M. Michel 
Debre, Member of the Common Assembly and replies from the High Authority in 
which one may detect a note of asperity. Official Gazette, May 11, 1955, pp. 179-181; 
November 16, 1956, p. 350; Dec. 27, 1956, pp. 401-402. 

117 Assemblee Commune, Exercice 1956-1957, Seszion Ordinaire, Rapport, Fait au 
Nom de la Commission du Marche Commun sur les Concentrations d’Enterprises dans 
la Communaute, Document No. 26, May, 1957, pp. 14, 15, 16, 19; Annexe I, p. 34; 
Annexe III, p. 40; Annexe IV, p. 41. 


118 Jbid. 
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Article 65 of the Treaty. And four cartels liquidated voluntarily 
before a decision was reached.''® 

In general it can be said that the Community began by breaking 
up some national scrap buying cartels.*° These would probably 
have gone because of the scrap shortage problems and the need 
for equal treatment and access to scrap in the Common Market. 
Subsequently, the Community began to authorize specialization agree- 
ments and joint sales agencies in the production of steel and joint 
sales agencies for various types of fuel.?*" The great Ruhr coal sales 
agency was divided into 3 units, and action was taken against 
other sales and import agencies involving coal.*** On the other 
hand, zone pricing schemes and other arrangements involving price 
have been legalized.*** By our standards this may not appear to 
be an earth shaking record. There is, however, another side to the 
picture which may indicate that the Community has shown great 
strength in taking anti-cartel action against governments and some 
of the major coal cartels. 

It is difficult to overestimate the magnitude of the problem with 
which the Community is faced. Underlying the apparent go slow 
policy is a real fear that was expressed in the summer of 1956 by 
some of the officials of the High Authority. They said, “Suppose 
we do break up the cartels. At present with a sellers’ market for 
steel we would be under only a little criticism. However, there is a 





119 Supra, note 115, p. 7. Report on The Situation of the Community laid before 
The Extraordinary Session of the Common Assembly, Luxembourg, November 195-1, 
p. 96. 

120 Supra, note 115, pp. 7-8. The national importing cartels were succeeded by a 
single cartel under an authorized exemption under Article 65. In part, the U.S. export 
restrictions on scrap made this necessary. In 1955, the U.S. questioned the exclusive 
arrangement between the cartel and a U.S. exporter. The High Authority ordered the 
termination of this restrictive practice, while continuing to authorize the scrap import 
cartel. See Department of State Press Release, No. 381, June 21, 1957, pp. 5-7, 15-17. 

121 E.g., Decision 11/56, March 7, 1956, Official Gazette, March 29, 1956, p. 121; 
supra note 111, Decisions 31/54, 32/54, 33/54, and 34/54, June 25, 1954, Journal 
Officiel, July 6, 1954; Decisions 40/54 and 41/54, July 29, 1954, Journal Officiel, 
August 1, 1954. 

122 Supra, note 111; Quatrieme Rapport General sur |’Activite de la Commeaute, 
11 Avril 1955-8 Avril 1956, Luxembourg, 8 April 1956, Document No. 1743/2/56/1, 
pp. 139-154. 

123 E.g., Decisions 16/56, 17/56, 18/56, 19/56, 20/56, and 21/56, March 25, 1956, 
Official Gazette, March 29, 1956. 
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likelihood that in the next several years things will change. When 
that happens our anti-cartel program will be blamed for the recession. 
Possibly, we need a recession with cartels operating, as an example, 
and then we can proceed.” The opportunity may be at hand. 


2. The Netherlands 

In 1927, it was still possible to say that no cartels existed in 
the Netherlands.*** Netherlands’ cartel legislation began in 1935,'?5 
and the present form is embodied in the Economic Competition Act 
of 1956.7** It is registration legislation which empowers the govern- 
ment to make cartelization compulsory, and to dissolve cartels. The 
number of nationwide registered cartels increased from 450 in 1950 
to 850 in 1956. These included 50 production cartels, 180 market 
quota arrangements, more than 500 price agreements, 250 agreements 
dealing with other conditions of sale, 100 exclusive dealing agree- 
ments, and 90 central purchasing or sales agencies. In addition, 
some 1,000 cartels of less than nationwide scope were registered. 
Since 1956, there has been no increase in registration, which may 
well be due to the new policies embodied in the current legislation, 
which seem stricter than before. However, the 1956 Act is not yet 
operative because of the lack of supplementary legislation dealing 
with the right to appeal to an independent court.’*7 For that reason 
the cases to be examined, beginning in 1950, will be under the 
Cartel Decree of 5 November 1941, as amended.*** It would seem 
fair to assume that when the new Act comes into force, the treatment 
of restrictive business practices will be even more strict than before. 

Among the practices which have been prohibited are boycotts 
of organizations such as cooperatives, but the cartel arrangements 
were otherwise permitted to stand, thus requiring the cooperatives 





124 Unpublished speech by Dr. P. Verloren van Themaat, Director, Office of In- 
dustrial Organization Problems, Ministry of Economic Affairs, to the International 
Conference on Restrictive Business Practices, Chicago, January, 1958, p. 3. 

125 Law of May 24, 1935, Law on The Statutory Application of Industrial Agree- 
ments to Non-Participants. The French text is to be found in: Notes et Etudes 
Documentaires, No. 1681, Paris, November 21, 1952, pp. 14-15. 

1236 For an English language version of the text, as proposed, supra note 29, pp. 
53-57. 

127 Van Themaat, supra, note 124, pp. 6, 12. 

128 For an English language version, see United Nations Document, supra, note 32, 
pp. 143-146. 
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to join if they wished to obtain the goods.’*® Boycott of department 
stores has been similarly treated on the theory that the public interest 
is not served by preventing the normal exercise of commercial func- 
tions.°° In some cases adherence to the cartel as a prerequisite to 
engaging in a particular trade has been forbidden and a fixed price 
scheme whereby all prices were made proportionate to a maximum 
markup was banned.’*? Restrictions on the liberty of dealers have 
been banned where they lacked precision and where violations re- 
sulted in severe punishment by the cartel. Only public and specific 
restrictions were allowed.**? Price fixing, which includes a wholesale 
markup in industries where sales are direct from manufacturer to 
retailer, has also been banned.*** Finally, restriction designed to pre- 
vent consumers of materials from pooling their purchases have been 
prohibited.*** 


Several of the more recent cases will be examined in some. detail. 
A request for a legalized market sharing arrangement for milk dis- 
tribution in Amsterdam was permitted under specific conditions. 
In that city of one million inhabitants there were 1,000 milk dis- 
tributors. In some 200 other markets, where market sharing arrange- 
ments existed, it was found that the price of milk was approximately 
20% cheaper, but service to the consumer was poor. In order to 
insure both a fair price and good service, a market sharing agree- 
ment was authorized on the condition that each consumer have at 
least 3 distributors from whom to choose for service. The indications 
are that the arrangement has led to the desired result.*** 

Where the interests of the Netherlands are concerned, the Dutch 
are not unwilling to battle a cartel of international scope. The Dutch 
government has encouraged the building of a soda ash plant in the 
northern area, despite the fact that Solvay of Belgium, through cartel 





129 Heater and Furnace Cartel-Nederlandse Staatscourant, no. 60, 1950. 
1380 Bookdealers Cartel-Nederlandse Staatscourant, no. 225, 1950. 
131 Medical Instruments Cartel-Nederlandse Staatscourant, no. 31, 1952, no. 148, 


182 (Cycle and Automobile Cartel-Nederlandse Staatscourant, no. 150, 1950. 
183 Beer and Mineral Water Cartel-Nederlandse Staatscourant, no. 156, 1952. 


1384 Flour Millers Cartel—here the attempt was to prevent bakers from jointly 
purchasing. Nederlandse Staatscourant, no. 18, 1952. 


135 Van Themaat, supra, note 124, pp. 9-10. 
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arrangements, has practical Europe-wide control. Holland had pre- 
viously depended on foreign sources for this vital material.*** 

Probably the most spectacular recent action has dealt with the 
radio cartel. On March 15, 1955, the Minister of Economic Affairs 
and the Minister for Government Industrial Organizations suspended 
the cartel arrangements between the Central Bureau to Protect the 
interests of Radio Traders (Cebubera), the Netherlands Association 
of Radio Wholesalers (NORG), and the Netherlands Association of 
Radio Retailers (NVRD). 

These arrangements required manufacturers and importers of 
radios to establish gross selling prices for their radios or net pur- 
chasing prices for traders. The members of Cebubera were required 
to sell radios under recognized (as distinguished from private) brands, 
they could not sell on consignment, could not organize trade-in cam- 
paigns, and could not deliver directly to consumers. 

NORG members were subject to the ban on consignment selling, 
as well as a prohibition on finance plans, and direct sales to consumers. 

The NVRD members had even more strict, and in some cases 
unusual restrictions. They included prohibition of: making radios, 
taking back an old radio without selling a new one, selling to fellow 
members, opening a. branch store or showroom, and selling radios 
in the open market. There were also obligations: to adhere to specified 
trade-in rules including price fixing on sales of used sets, to keep 
secret the trade-in prices, to give no other service or guarantee than 
that provided by the manufacturer, to sell no more than two radios 
per season to the same consumer and his family, and to finance credit 
sales at the highest legal rate of interest. These practices were found 
to have increased the selling markups from 33% to 42-50%. In the 
case of certain models the profit at retail had been 100% of whole- 
sale prices. Manufacturers and importers were found to have been at 
the mercy of the dealers as a result of these practices.**” 





186 New York Times, May 1, 1954, article entitled, “Dutch Plans Stir Soda Ash 
Cartel.” 

187 Nederlandse Staatscourant, March 15, 1955, after listing the practices enumer- 
ated in the text, the suspension order states: 

“Considering that -these regulations have brought about exclusive trade between 
radio manufacturers, importers, wholesalers and retailers ; 

Considering that these agreements and regulations are cartels in the sense of the 
Cartel Decree of 1941: 
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By an order of January 20, 1956, the suspension was replaced 
by a permanent decree enjoining collective maintenance of sales prices, 





Considering that the greater part of radio trade is bound by them; 
Considering that this has contributed to an almost complete absence of price com- 
petition ; 
that the rigid fixing of retail selling prices has forced manufacturers and im- 
porters to bid for the favor of the traders; 
that as a result the maximum discounts on the selling price when buying the 
largest possible quantities in retail trade have increased from 33 percent (3 
percent purchase tax included) in 1950 to 42-50 percent in 1954; 
that often special discounts were given, for special reasons, e.g., old models or 
demonstration radios, as a result of which profits of 50 percent of selling prices, i.e., 
100 percent of wholesale prices often have been made in the retail business; 
that this is the more undesirable because radios are rather high priced articles 
which nonetheless belong to the essential needs of every family; 
that the mechanism of competition has worked badly in this sector; 
that the previous maximum discounts of 30 percent (3 percent purchase tax 
excluded) are assumed to be adequate ; 


Considering that there are reasons to consider declaring unenforceable the agreements 
between Cebubera, NORG and NVRD, the regulations of these organizations and the 
agreements between their members; 

that these agreements and regulations, which (a) deal directly or indirectly with 
the fixation by manufacturers and importers of consumer prices or purchasing 
prices and mark-ups and their enforcement or (b) aim to bolster up these prices, 
especially by exclusive trade, are unacceptable because they have created, sup- 
ported and kept up prices and mark-ups which are far too high and therefore 
contrary to the general interest ; 
that the Cartel Commission has been asked for advice on these agreements and 
; regulations ; 
K that because of the serious disadvantages, also in view of the present wage and 
price policy and the fact that the pertinent goods are bought by virtually every 
family, there are important reasons to take immediate measures; that these 
reasons justify suspension of the pertinent cartel; 
that at this moment it is not justified to prohibit vertical price fixation between 
a supplier and his customers; 
B by virtue of the Cartel Suspending Act (Statute Book 1951, 107); 


BRT x 


DecwEs: 

1. The aforementioned regulations are suspended, except those on vertical price 
fixation in individual contracts between a supplier and his customers. Excluded from 
this exception are the stipulations in said contracts which do not directly fix the 
consumer price of the goods covered by the contract. 

2. This decision becomes effective on the third day after it has been published 
in the Netherlands Official Gazette. 

The Minister of Economic Affairs 


J. Zijlstra” 
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the exclusive dealing arrangements and the mandatory provisions on 
gross price. In explaining the reasons for the action, the Minister 
pointed to the hiring of agents provocateurs for enforcement, and the 


restriction on individual liberty.*** 








138 Nederlandse Staatscourant, January 20, 1956, the decree reads as follows: 


“The following stipulations of the cartel arrangements are declared null and void, 
:o far as they refer to the trade in radio articles or radio contract articles: 


1. the stipulations aiming at collective maintenance of sales prices in the second 
or third hand fixed by manufacturers or importers. 

2. the stipulation in regard to exclusive economic intercourse. 

3. the stipulations in regard to mandatory fixation of gross sales prices.” 


A summary of the exposition of motives for the decree follows: 

“The Minister was cognizant of the fact that CEBUBERA (Central Bureau for the 
Protection of the Radio Trade), NORG (Netherlands Radio Wholesalers Organization), 
und NVRD (Netherlands Association of Radio Retailers) had made mandatory 
regulations for their members, which regulations should fall under the operation of 
the Cartel Decree of 1941. This complex of regulations was considered to be extraordi- 
narily stringent and supported by an effective system of exclusive economic inter- 
course. It included the obligation for the members of the CEBUBERA to fix 
gross consumer prices, which were enforced by a strict system of investigating, prose- 
cuting and judging violators. 

Although it should be acknowledged that in view of previous chaotic conditions in 
the trade, such arrangements exercised a constructive influence in the pre-war period, 
the gradual extension of the system resulted in a growing rigidity in the wholesale and 
retail price structure. This should be considered detrimental to the public interest, 
the more so as fear for return of the pre-war chaotic conditions is unjustified. 

Generally applied individual vertical price agreements always carry with them a 
certain element of price rigidity, but systematic enforcement of price agreements 
intensifies this rigidity. This condition has hampered development of varying distribu- 
tion methods, has created injustice to individual entrepreneurs, has limited individual 
business liberty, and has led to competition between manufacturers and importers 
resulting in excessive retail profit margins and prices. This enforcement machinery 
finally included a system of agents provocateurs over dealers. The methods used have 
thus condemned themselves. 

Therefore, the collective price maintenance system is considered to be contrary to 
public interest. Mandatory regulations would only be acceptable if they were instituted 
to resist abuses. The radio retail trade is already protected against too large admittance 
of new dealers by the Settlement Decree for Electrotechnical Trades of 1949. At 
present manufacturers and wholesalers are prevented individually from fixing prices 
at such a level as they, for their particular business, consider most desirable. They 
also lack the liberty under the existing cartel to abstain from the agreement if they 
do not agree with strict price control. These aspects are also considered to be contrary 
to the public welfare. 

Therefore, the Minister has decided to convert his suspension of March 1955 into 
a permanent dissolution. 

The officers of the Ministry’s Economic Control Service will execute the new decree 
and, if necessary, utilize judicial procedures.” 





— 
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The interest of American business in Holland is growing. In the 
area of wholly owned subsidiaries, alone, the increase from 1947 
to 1953 was 22.*%? On the basis of the past cases and the new Act, 
certain observations can be made. Restrictive arrangements which 
take the form of rationalization cartels will be permitted, and obliga- 
tory adherence by those wishing to participate in that branch of 
trade or industry will be countenanced. In order to qualify, these 
arrangements must demonstrate a restraining influence on price and 
more efficient distribution. All of this is, of course, subject to the 
actual interpretation of the rules of the Common Market. Boycotts, 
and harsh private penalties for infractions of cartel regulations will 
probably not be countenanced. Resale price maintenance and price 
discrimination, when not hedged with arrangements leading to unfair 
prices, will also be permitted as long as there is some indication of 
concern for the public interest. 


3. Germany 


The German legislation became effective on January 1, 1958,* 
and it has not yet been possible to obtain official copies of rulings. 
However, on January 13, 1958, at Chicago, a German attorney, and 
member of Parliament, was able to speak of the authorization granted 
to a rationalization cartel.’** This cartel provides a common selling 
agency for manufacturers of sewer pipe. The argument, apparently 
accepted by the Cartel Authority, was that several hundred sizes 
of pipe were necessary to supply the needs of various communities. 
Scheduling of production and ease in placing orders were successfully 
advanced as reasons for allowing the cartel. 


4. Norway 

The trend in Norwegian enforcement is indicated in the earlier 
discussion of legislation, particularly with reference to the new ban 
on resale price maintenance. Among the best documented cartel 
actions is one dating back to 1927, and dealing with breweries. One 
major feature of that cartei agreement was the limitation on the 





139 Press Release, Netherlands Industria] Institute, New York, November, 1953. 


140 Supra, note 107, sec. 109(1). For a full analysis of the legislation see: 
Kronstein, Cartels under the new German Cartel Statute, 11 Vanderbilt Law Review, 
No. 2, March 1958, p. 271 et seq. 


141 Supra, note 107, sec. S. 
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sale of beer brewed in Oslo in those areas having a brewery. The 
Oslo breweries were found to be more efficient than those elsewhere. 
Therefore, it was ordered that the restriction be dissolved, so as to 
bring down the price of beer.’* 

Norway has also a tradition of prohibiting arrangements that 
restrict freedom of entry.*** Arrangements involving tying clauses are 
generally stricken. 

Under the present complex of Norwegian legislation which deals 
with prices, profits and dividends, it is fair to assume that any arrange- 
ment that domestically could adversely affect free pricing, or which 
could lead to higher prices will be prohibited. 


5. Japan 

The Japanese legislation is a combination of a registration law 
and a Commission of Enquiry, utilizing some concepts of American 
Antitrust law and some features more common to the European ex- 
perience. Cartels may be legalized, as may be resale price mainte- 
nance, all as exceptions to general provisions against restraints of 
trade. The major agency concerned is the Fair Trade Commission. 
The first version of law, was born of the Occupation, but as that 
terminated, the wider legalization of restrictive practices became lawful 
by amendments.*** ‘ 

The administration of the law has been for the most part con- 
sistent with the principle that most restrictions are bad.“ Among 





142 Supra, note 27, pp. 58-65. The cartel was created in 1901 and first reported 
in 1920. A subsequent agreement was negotiated in 1931 designed to run until 2030, 
and this also became subject to governmental modification. 

143 Bookdealers Association-Trustkontrollen, No. 5, 1935. Note, however, that 
similar limitations, particularly when overall control of the import of an important 
commodity are involved, may be permitted. E.g., Tobacco Manufacturer’s Federation, 
supra, note 27, p. 68; also boycott directed against British manufacturers permitted, 
Trustkontrollen No. 12, 1928. 

144 Radio Cartel-Trustkontrollen, No. 2, 1936. 

145 See Control of Restrictive Trade Practices in Japan, supra, note 19, pp. 3-20. 

146 During the first 10 years, the Fair Trade Commission, served moze than 150 
notices of violations. Forty-five were contested of which 11 were dismissed. Eight 
decisions have been appealed to the Tokyo Higher Court, and in the 7 decisions 
reported to date, the F. T. C. has generally been upheld. However, the court has 
found that unreasonable restraint of trade does not include vertical combinations and 
that members of a trade association are not personally liable. On both of these issues, 
the views of the F. T. C. were thereby stricken down. Japan, supra, note 19, p. 16. 
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the agreements that have been stricken down are: Agreement be- 
tween banks fixing interest rates on loans and deposits;'*7 Agreement 
between plywood manufacturers leading to identical bidding ;'** Agree- 
ments between motion picture producers and exhibitors forbidding 
double features, setting admission prices and establishing block book- 
ing;'* Agreement between an electric railway and bus company 
to regulate service, so as not to compete;'*® Agreement fixing silk 
export prices;'*? Arrangement between bank and silk manufacturer 
controlling 11 other silk manufacturers by loans so as to fix price;*** 
Agreement for territorial allocations in the sale of coke;*** Agreement 
setting the wholesale price of cosmetics;*** Conspiracy to fix prices 
on petroleum products;**> and Arrangement to control dairy prices 
by control over loans for purchase of stock coupled with a requirement 
that output be sold to certain dairies.?* 

There can be little doubt that as to many aspects of the domestic 
economy the enforcement has been on a strict basis. Yet, there is 
every evidence that the weakening of the law since 1947, has been 
a response to increasing restrictions imposed on Japanese exports in 
other parts of the world. As the impact of such restriction creates 
more imbalance in the home market, it is likely that greater utilization 
will be made of the general language which does permit restrictive 
agreements and cartels. Certainly, such a trend already exists in the 
export area.*57 





147 Decision, Dec. 22, 1947, Japan, supra, note 19, p. 112. 

i148 Decision, Aug. 30, 1949, Japan, supra, note 19, p. 123. 

149 Decision, May 13, 1948, Decision July 16, 1949, Japan, supra, note 19, pp. 
131, 137. 

1580 Decision, May 2, 1950, Japan, supra, note 19, p. 142. 

151 Decision, May 12, 1950, Japan, supra, note 19, p. 145. 

152 Decision, July 13, 1950, Japan, supra, note 19, p. 148. 

153 Decision, Sept. 26, 1950, Japan, supra, note 19, p. 153. 

154 Decision, March 15, 1951, Japan, supra, note 19, p. 169. 

15S Note that Standard Vacuum Oil Company was the only one of the companies 
charged that was found not to have violated the law. The F. T. C. decision was 
affirmed by the Tokyo High Court, Nov. 9, 1956. Decision, Feb. 20, 1953, Japan, 
supra, note 19, p. 176. 

156 Recommendation and Proposed Order, Feb. 2, 1957, Japan, supra, note 19, 
p. 190. 
157 Japan, supra, note 19, pp. 18-19. 
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Of the greatest interest to American business men is the law 
governing licensing arrangements. As it has become more difficult to 
operate subsidiaries in Japan, the licensing device has increased in 
popularity. International licences with restrictions on exchanges of 


technical knowledge and other forms of restrictions are no longer 
forbidden.*™* 


6. Ireland 


Thus far the Fair Trade Commission has held five public enquiries. 
The items concerned were: supply and distribution of radios and 
accessories ;*5® building materials and components; medicines, infant 
foods, and toilet preparations;’®’ motor cars;®? and groceries and 
provisions.*°* The commodities were chosen in light of the legis- 
lative emphasis on supply and distribution, so as to cover the broadest 
possible areas of trade. 

The recommendation and orders have been made on the basis of 
certain fundamental objectives: insuring freedom of entry; equity 
in providing supplies; and freedom of pricing for manufacturer and 
trader. Thus, trade association powers limiting freedom of entry 
have been abolished, and entry is dependent on the terms and con- 
ditions of individual suppliers. Horizontal price fixing and market 
sharing arrangements have been condemned, and in most cases 
resale price maintenance has been condemned, whether enforce- 
ment is collective or by an individual. However, to prevent price 





188 Japan, supra, note 19, p. 8. 

159 Fair Trade Commission: Report of Enquiry into the conditions which obtain 
in regard to the supply and distribution of radio sets and accessories. Restrictive 
Trade Practices (Radios) Order, 1955 (S. 1 No. 102 of 1955). Restrictive Trade 
Practices (Confirmation of Order) Act, 1956. This and subsequently cited Irish publi- 
cations may be obtained from the Government Publications Sales Office. G. P. O. 
Arcade, Dublin. 

160 Fair Trade Commission: Report of Enquiry in relation to the supply and 
distribution of building materials and components. Restrictive Trade Practices (Build- 
ing Materials) Order, 1955 (S. 1 No. 187 of 1955). Restrictive Trade Practices (Con- 
firmation of Order) (No. 2) Act, 1956. 

161 Walsh, supra, note 52, p. 9. 

162 Fair Trade Commission: Report of Enquiry into the conditions which obtain 
in regard to the supply and distribution of motor vehicles, tires, other spare parts and 
accessories. Restrictive Trade Practices (Motor Cars) Order, 1956 (S. 1 No. 86 of 
1956). 


168 Walsh, supra, note 52, p. 9. 
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cutting of an extreme nature suppliers have been empowered to 
withhold supplies from those selling below the price paid for the 
item. On the other hand, the Commission has refused to work out 
a minimum price scheme tied to cost because of the danger of collec- 
tive price or margin fixing.*®* 

The small size of the Irish economy, as is also true in Norway, 
has made the Commission very conscious of price problems and 
the question of freedom of entry, which in a small market is com- 
plicated by the relatively few competing products available. It would 
seem that all sorts of production agreements involving restrictions, 
and similar licensing agreements, would be legal for American in- 
terests as long as they in no way inhibited the supply of goods, 
including the importation of products, and the development of low 
prices. Agreements that can avoid such pitfalls will be safe as long 
as the European Free Trade Area does not become a reality and 
bring with it possible further prohibitions such as those applicable 
in the Common Market. 


7. United Kingdom 

The Restrictive Practices Act dates from August 2, 1956,’°* and 
succeeds and amends earlier enactments involving the inquiry tech- 
nique.** Monopolies, parent-subsidiary agreements, export agree- 
ments, exclusive dealing contracts between two parties, and know-how 
agreements are outside of the general scope of the Act as are patent 
licensing agreements.'®? Agreements subject to registration are, with 





164 See notes 159-163, supra. In addition, see the Fair Trade Commission: Annual 
Reports. These have been issued since 1953, and contain information concerning the 
establishment of Fair Trading Rules. Among the commodities for which such rules 
have been issued are: Ropes, cordage, and twine; Nails and screws; Earthenware and 
china tableware; Cutlery, spoons, and forks; Petrol; Electric light bulbs; Sole 
leather; Files and hacksaw blades; Dry batteries; Carpets and rugs; Non-woolen 
household textiles; Coal; and Aluminum hollow-ware. 

165 4& S Eliz. 2, c. 68. 

166 Monopolies and Restrictive Practices (Inquiry and Control) Act, 1948, 11 & 12 
Geo. 6. c. 66; Monopolies and Restrictive Practices Commission Act, 1953, 1 & 2 
Eliz. 2, ¢. 51. 

167 Monopolies of scale are now the concern of the reconstituted Monopolies and 
Restrictive Practices Commission, Part III Restrictive Trade Practices Act, 1956, 
amending the 1948 and 1953 Acts cited supra, note 166. For corporate subsidiaries see 
Restrictive Trade Practices Act, 1956, sec. 8 (9). Note that section 154 of the 
Companies Act, 1948, 11 & 12 Geo. 6. c. 38, treats a company owned in equal pro- 
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few exceptions, to be made public,*®* and this is further evidence 
of the already noted trend toward more publicity in the field of 
restrictive practices. Export agreements are to be registered with 
the Board of Trade and are not public.%*? As of January, 1958, 
1,850 agreements had been submitted for registration, of which 
1,550 had been screened sufficiently to permit their placement on the 
public register.‘7° There is evidence that the public registration re- 
quirement, as hoped, has led to the modification or abandonment 
of many restrictions.*7* 

On order of the Board of Trade, the Registrar of Agreements 
takes agreements to be examined before a special tribunal which 
determines to what extent the restrictions are consistent with the 
public interest.’7* The Act provides for seven basic defenses on which 
parties to a restrictive agreement may rely:'** (1) The restriction 
protects users again physical injury; (2) Without the restriction 
users would lose a substantial benefit; (3) The restriction counter- 
acts anti-competitive acts by a third party not involved in the agree- 
ment; (4) The restriction is necessary to balance the power of a 
supplier who holds a monopoly or dominant position in the market; 
(5) The restriction will prevent unemployment; (6) The restriction 
prevents a reduction in export trade; and (7) The restriction is 





portions by two other companies as an independent company. Export agreements are 
treated in Part III of the 1956 Act and in section 8 (8). Exclusive dealing, section 
8 (3). Know-how agreements, section 8 (5). Patent licensing agreements, section 8 (4). 

168 Restrictive Practices Act, 1956, section 11 (4). 

169 Restrictive Practices Act, 1956, section 31 (1). 

170 Unpublished speech by Mr. Rupert L. Sich, C. B., Registrar of Restrictive 
Trading Agreements, before the International Conference on Restrictive Business 
Practices, Chicago, January, 1958, p. 9. 

171 Mr. Peter Thorneycroft, President of the Board of Trade, on the Order for 
the Second Reading of the Bill said regarding registrations: “Industries at this very 
moment are looking at their arrangements very closely. They are deciding what they 
are going to keep, and in consequence publicly register . . . It is my hope and belief 
that quite a number of devices which may have been appropriate 25 or 30 years 
ago may now be quietly dropped.” Hansard, 6 March 1956, Col. 1942. Mr. Sich, supra, 
note 170, p. 10, believes that about one third of the registered agreements were 

modified, made less restrictive, before registration. 

172 Restrictive Trade Practices Act, 1956, section 1 (2). 

173 Restrictive Trade Practices Act, 1956, sections 2, 3, 4, 5, 20, 21, and 22. 
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necessary to the maintenance of other restrictions which are deemed 
in themselves to be legal.'7* No decisions have as yet come down from 
the Restrictive Practices Court. It is expected that approximately 
200 agreements involving 40 products will shortly be scrutinized, 
and that stare decisis will lead to the nullification or modification 
of other agreements similar to those found by the tribunal to be 
against the public interest.’*5 

However, two cases have recently been decided interpreting the 
effect of the Act in two respects. Re Austin Motor Co., Ltd.’s 
Agreements,'** is authority for the proposition that the substitution 
of bilateral exclusive dealing agreements for multilateral agreements, 
which would have been registrable, where the bilateral agreements 
together have the same substance as the multilateral agreements, does 
not subject the bilateral agreements to registration. County Labora- 
tories v. J. Mindel,’™" is authority for the proposition that actual 
notice of a resale price maintenance scheme must be given to a 
dealer before he is bound. Thus, it would seem likely that notice 
through a statement in a trade publication would not be sufficient. 
Express knowledge of the price restriction must be shown. 

There is some indication that the ban on enforcement of resale 
price maintenance by collective action of a trade association, or the 
like,’7® has already created difficulties in the enforcement of price 
fixing by individual suppliers, similar to that experienced here in 
the United States. Some retailers have begun to suggest collective 
action against those who have abandoned resale price maintenance,'7° 
a practice which is registrable and illegal under the Act.*° 





174 Restrictive Trade Practices Act, 1956, section 21. 

175 Sich, supra, note 170, pp. 11, 17. More than 25% of the parties notified that 
an agreement will be taken before the Court have cancelled the agreements or the 
restrictions. 

176 (1957) 3 All E. R. 62. The bilateral agreements, as exclusive dealing agree- 
ments, come under section 8 (3) of the Act. 

177 (1957) 1 All E. R. 806, 861. 

178 Restrictive Trade Practices Act, 1956, section 25. 

179 West, Price Maintenance in the U. K., Cartel, Vol. 7, No. 3, London, July, 
1957, p. 79 et seg. For an opinion that the ban on collective enforcement of resale 
price maintenance will not lessen price fixing see: Tresise, The U. K. Restrictive 
Practices Act, Cartel, Vol. 7, No. 4, London, October, 1957, p. 110, 115. 

180 Restrictive Trade Practices Act, 1956 sections 6 (1) (b), amd 24 (2). 
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American firms doing business in the United Kingdom through 
subsidiaries or by licensing agreements are free from public scrutiny 
of their arrangements, as long as the licensee or subsidiary does not 
join some association or agreement requiring registration. Once there 
is an attempt to engage in restrictive practices beyond the primary 
relationship, there is danger that the publicity attendant to the 
restrictions might well supply leads to our own Department of 
Justice. 


8. Sweden 


The currently applicable Swedish: legislation'*’ forbids, without 
administrative permission, resale price maintenance and _ collusive 
tendering of bids on public projects.’** Restrictive agreements are 
to be registered’*®* and the Cartel Office is to conduct inve:tigations 
into competitive restrictions.“** Uniquely, the Swedish system does 
not empower the authorities to change or modify restrictive agree- 
ments. At the most, the power is given to the Freedom of Commerce 
Board to negotiate for changes,’** and in the rare instance where 
negotiations dealing with restrictions of major importance, causing 
abnormally high prices fail, the King (Government) may for no 
more than one year set a maximum price.’®6 

Negotiations may not touch restrictions affecting competition 
outside of Sweden without the King’s permission. This permission 
may be granted only to the extent Sweden has international obli- 
gations requiring such activity.’*’ 





181 The author is indebted to Dr. Hans B. Thorelli, see note 25, supra, for an 
English translation of the following laws and regulations: Public Law to Counteract 
Restrictions on Competition in Business in Certain Instances, Law of September 25, 
1953, amended, June 1, 1956, amendments becoming effective January 1, 1957; Public 
Law Concerning the Obligation to Submit Information as to Conditions of Price and 
Competition of June 1, 1956, effective January 1, 1957; Royal Proclamation Giving 
Certain Regulations Under the Law Concerning the Obligations to Submit Information 
as to Conditions of Price and Competition, effective January 1, 1957; and Rules and 
Regulations for the State Price and Cartel Office, Issued by the King, effective January 
1, 1957. 

182 Restriction on Competition Law, sections 2, 3, and 4. 

188 Qbligation to Submit Information Law, sections 1 and 3. 

184 Rules and Regulations issued by the King, sections 2, 3 and 4. 

188 Restriction on Competition Law, sections 1 and 5. 

186 Restriction on Competition Law, section 21. 

Restriction on Competition Law, section 6. 
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The cornerstones of the Swedish system are publicity’®* and 
belief in reasonable self-regulation. This had led to the development 
of a private decartelization bureau in the Federation of Swedish 
Industries, which operates on the theory that competition is desirable. 
Apparently, this form of Swedish “control” has been effective. Be- 
tween 1946 and 1956, under legislation similar to that now in force, 
40% of the 1,660 registered agreements were suspended, and of 
the remainder 20% were modified by lessening restrictions.'*® 

The investigative procedure also seems to have been effective. 
The Petroleum Cartel investigation was most useful in providing in- 
formation for a similar study in this country."*° American interests 
in Sweden should know that any agreements restricting competition 
within Sweden will be publicized upon registration.*** Further, they 
will have to contend with the private decartelization program which 
may well be more exacting than governmental programs in other 
countries. 





188 Restriction on Competition Law, section 23 requires that meetings of the 
Freedom of Commerce Board be public except where professional secrets are involved 
or negotiations would be hindered. Obligation to Submit Information Law, section 1 
calls for the promotion of public knowledge concerning price and competition. Rules 
and Regulations issued by the King, section 2 obliges the State Price and Cartel Office 
to promote public knowledge of price and competition; section 5 requires a public 
information and reporting program; and section 7 calls for the issuance of a publication 
known as “Price and Cartel Problems.” 

189 Irsten, Voluntary Decartelization in Sweden, Cartel, Vol. 6, No. 4, London, 
October, 1956, pp. 116-118. 

190 Actually the Petroleum Investigation was carried on by a parliamentary com- 
mittee authorized in 1945 and reporting in 1947. See the International Petroleum Cartel, 
Staff Report to the Federal Trade Commission, submitted to the Subcommittee on 
Monopoly, Select Committee on Small Business, U. S. Senate, Committee Print No. 6, 
82d Cong., 2d Sess., Aug. 22, 1952, pp. 280-311. 

191 Examples of registrations involving American firms are: Cartel Register, 857, 
S. S. White Dental Mfg. Co., Philadelphia; 858, Kerr Dental Mfg. Co., Detroit; 859, 
Ransom and Randolph Co., Toledo; 860, Richmond Dental Mfg. Co., Charlotte; and 
866, Ritter Co., Rochester. These American firms and Swedish, German, British, 
Norwegian, Swiss and Danish firms, under related numbers, reported a price fixing and 
exclusive distribution agreement. Cartel Register, 890-919 reports an agreement between 
the Swedish subsidiary of United Shoe Machinery and Swedish shoe manufacturers 
concerning the licensing of shoe machinery equipment. American manufacturers of 
fiberglass and glass wool will be interested to learn that Cartel Register 1135, reflects 
an agreement giving a Swedish enterprise exclusive rights to manufacture such items 
and the patents necessary. It further insures against foreign competition. The under- 
taking is by a Dutch firm whose relationship to American firms is at this time unknown. 
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9. France 

With but two exceptions,’** the French Government has main- 
tained official silence concerning the work and accomplishments of 
the Technical Commission for Ententes. The Commission and its 
Secretariat have accomplished much that is positive in character, 
and it would seem that much public dissatisfaction with high prices 
could be avoided if publicity were given to the work of the Com- 
mission.’** As indicated earlier, the basis for secrecy is an admin- 
istrative regulation of the Minister of Economic Affairs, which I 
believe to be based on pressure coming from certain sectors of the 
business community. There is every indication that this pressure 
is abating, and it is likely that secrecy will shortly be terminated. 
Thus, American ‘enterprises cannot rely much longer on the lack 
of publicity. 

The work of the Secretariat is carried on by less than a dozen 
professional civil servants who supervise approximately 30 highly 
trained investigators from the staff of agents maintained by the 
Ministry. This small group has been able to provide exhaustive 
documentation in more than 40 instances, since the work began 
with the installation of the Commission on April 9, 1954."%* Two 
annual reports to the Minister have issued since then, and the 
substance of these reports will be considered before approaching 
the private litigation and other public matters under the legislative 
system in force. 

The first six pages of the first report are devoted to an analysis 
of the development of the legislation and the role of the Com- 





192 The Secretary of State for Economic Affairs, in response to written questions 
from a member of the Assembly, provided a general statement of the Commission’s 
work, and a description of the scope of the legislation in force. He characterized the 
trend toward competition as beneficial. Journal Officiel, Debats Parlamentaires, 
Assemblee Nationale, October 19, and 26, 1957. M. Rene Jaume, Chief of the 
Commission’s Secretariat in an unpublished paper, distributed at the International 
Conference on Restrictive Business Practices, Chicago, January, 1958, discusses the 
work of the Commission in one short paragraph, after devoting eleven pages to the 
legal structure and administrative procedures. 

198 Goldstein, France’s First Discount House, Harper’s Magazine, Vol. 213, No. 
1279, December, 1956, pp. 53-56. 

194 Much of the material concerning the Secretariat and informed opinion are the 
result of personal interviews for which no published documentation exists. 
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mission and Minister.*°* Two important observations are made by 
the Commission: (1) That the Decree of August 9, 1953, is a 
logical development arising from earlier legislation and not a tower- 
ing monument of revolutionary character. (2) The legislation is 
designed to do more than strike down anti-competitive arrangements. 
It is expected to accomplish a much more difficult task, education 
designed to rectify habitual abuses, which are prejudicial to the 
public welfare, and to lead to the acceptance of the necessity for 
such rectification. 

The Commission devoted the last 8 months of 1954, its first 8 
months of existence, to developing its procedures and techniques and 
to building up its investigative dossiers. The Secretariat was of 
course continually at work, and the Commission met only on June 7, 
November 6 and December 18, 1954. The Commission met 8 times 
in 1955. 

The 1955 efforts of the Commission involved 9 matters in which 
a recommendation to the Minister or a decisive procedural or juris- 
dictional decision was made. Six other cases were before the Com- 
mission but had not reached a final stage, and fourteen others were 
in various stages of investigations. 

Among the problems which the Commission faced was its com- 
petence to investigate and recommend on matters not submitted 
directly by the Minister, but by outside parties. As to such matters 
three rules evolved. If the matter were entirely outside the juris- 
diction of the Commission, it would be sent to the proper au- 
thorities. In particularly important cases, within the scope of the 
Commission’s competence, the matter will be assigned provisionally 
to a rapporteur for preliminary investigation to determine whether 
the Commission will make a full investigation. In the case of ordi- 
nary complaints, they will be referred to the Minister for his decision 
as to whether or not the Commission should make a full investi- 
gation.*** 





195 Rapport Annual au Ministre Charge des Affairs Economiques, Paris, 31 De- 
cembre 1955, hereafter referred to as “ist Report.” 
196 ist Report, pp. 4, 5, 7, 8. 
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Because knowledge of the fate of the Commission’s recommen- 
dation is essential to its work, the Minister has agreed to advise the 
Commission of the fate of its recommendations.’” 

Because the matter of publicity is a delicate one, which the 
Commission wishes to solve in some fashion which would enlighten 
the public without naming individuals or corporations.’ I will 
limit my discussion to those reported cases in which a recommen- 
dation has been made by the Commission, and I will not mention 
matters which are still under investigation as of the close of the 
second report, October 19, 1957. 


Household Soap Cartel—The recommendation in this case was 
made on April 23, 1955, and subsequently the Minister adopted the 
recommendation. The cartel was run by a special organization 
known as la Societe Auxiliaire de la Savonnerie Francaise. The 
function of this organization was to administer control over soap 
production by a quota system with penalties for overproduction and 
indemnities for underproduction, thus controlling the profits enjoyed 
by the participants. The recommendation called for government 
assistance in converting the industry to a more competitive form 
that would permit full exploitation of the potential to produce 
more and to realize the full potential of the market.*% In the course 
of hearing the interested parties, a denial that a cartel existed 
was entered. This was interpreted by the Commission as foreclosing, 
or estopping, the parties from pleading Article 59 ter, which estab- 
lishes as a ground for exemption, a cartel’s beneficial effect on 
economic progress.2° This is a cartel in which there are American 
interests, and it is hoped that American stockholders will now benefit 
from the opportunity given to recognize the full potential of their 
French affiliates. 


Yeast Cartel—This cartel is described in footnote 91, supra. The 
Minister has adopted the Commission’s recommendations in this 





197 ist Report, pp. 13, 14. This has been done in only two instances reflected in 
the Reports, soap and yeast. 

198 ist Report p. 24; Rapport Annual au Ministre Charge des Affaires Economiques, 
Annee 1956, 19 Octobre 1957, hereafter called “2d Report,” pp. 16, 17. 
199 1st Report, pp. 14, 16, 17, 20, 22. 
200 2d Report, p. 11. 
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case. In the Commission’s study of this cartel, attention was given 
to the problem of maintaining the industry as an integral part of 
the French economy. The Commission was impressed with the 
extent to which the rigid maintenance of commercial positions by 
the cartel prevented the better placed enterprises from reaching 
their potential. The fact that those who used yeast had no choice 
as to price, service, or supplier was particularly condemned. Here 
again it was recommended that government agencies be utilized to 
provide both technical and psychological assistance in the transitional 
period. 


Grindstone and Abrasives Cartel—The recommendation by the 
Commission was made on December 17, 1955. Here the cartel was 
operated by a central organization known as Union Industrielle. 
Arrangements were based on a price list from which were calculated 
the minimum prices charged by each factory to each class of pur- 
chasers.2°" The entente argued that it was entitled to an excmption 
under Article 59 ter because, by the elimination of price competition, 
it was possible to concentrate on the establishment of quality com- 
petition, thereby encouraging the development of a national industry 
enhancing economic progress. This argument was not accepted, and 
the Commission recommended the abandonment of the price prac- 
tices.2°? The industry is one in which there are American interests. 


Glass Products for Electrotechnical Use—In this industry no 
written or formal cartel arrangement existed as was true in the 
first three cases examined. The Commission looked to the facts of 
the market place and found that two manufacturers dominated the 
industry, apparently using a common price scale. However, it was 
demonstrated that the common pricing arrangement was not used, 
and that the sales conditions of each of the producers had evolved 
into a clearcut difference as to price. In the recommendation of 
November 19, 1955, the Commission absolved the industry of the 





201 2d Report, pp. 11, 14, 15, 16, 19, 20, 22; it is interesting to note that No. 847 
on the Swedish Cartel Register concerns an agreement to use a 1923 American price 
list as the basis for calculating current grindstone prices. 

202 ist Report p. 21. Here also the Commission notes the failure of this and other 
cartels examined to prove that it opened up new markets which would effectively 
assist the exportation of French products. 
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charges, but it expressly reserved the right to examine the entire 
glass industry on the basis of facts developed in this investigation.?°* 


Magnesium Cartel—Here the arrangement was through a common 
sales agency, la Societe Generale du Magnesium. The cartel was 
based on the monopoly rights derived from patents, which served 
to exclude those desirous of using processes and materials. The li- 
censing arrangements created obligations to give preferential treat- 
ment in the matter of supply and price to licensors, and to follow 
certain limitations on the use and resale of the metal. This investi- 
gation brought the Commission for the first time into the conflict 
between the protection granted by patent laws and the policy of 
the legislation designed to encourage competition. The Commission 
indicated that it had no intention of breaking down the patent 
laws, but it also stated that the domestic and international impact 
on the economy of the practices brought them within the scope of 
the legislation. Thus, according to the recommendation of October 8, 
1955, patent rights in themselves are not sufficient to provide a 
defense to the law, particularly where it is found that the elimination 
of competition between producers also adversely affects the national 
defense.*** Thus, the French have begun to develop a theory of 
limited patent monopoly which is not unknown to students of our 
law, and the factor of national defense is reminiscent of the findings 
made in this country during the early years of World War II.?°5 


Domestic Water Transport of Coal—This matter first came to 
thie Commission by a private complaint,7°** was sent to the Minister 
on December 18, 1954, submitted by the Minister to the Commission 
on May 24, 1955, and the Commission recommended “absolution” 
on February 18, 1956. Here the lack of competition was found 
to result from external causes beyond the control of the entente. 
Though no specific legislative or administrative act could be found 
that gave the entente a defense as contemplated in paragraph (1) of 





203 ist Report, pp. 15, 23. 

204 ist Report, pp. 16, 17, 18, 20. 
205 See supra, notes 9 and 11. 
2982 ist Report, p. 12. 
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Article 59 ter, it was found that the price arrangements did result 
indirectly from governmental controls.?° 


Metal Drum Production Cartel—This cartel was the subject of 
a recommendation to the Minister on June 27, 1955, and the re- 
sultant denunciation of the cartel by the participants was examined 
by the Commission, which found reestablishment of competition in 
the industry. The cartel had operated on the basis of a tacit market 
sharing agreement. Because of the voluntary abandonment of the 
practices, the recommendation did not suggest any further action 
except surveillance of the industry in order to avoid or catch any 
reappearance of the abandoned practices. In this case the Com- 
mission had an opportunity to study the status of international cartels, 
a problem which the Common Market will raise, and found that 
such cartels were under its jurisdiction to the extent that the domestic 
economy was affected.?°7 


Electric Lamp Manufacturing Cartel—This cartel, which has been 
the subject of a British study?°* and an American antitrust case,” 
was the subject of a recommendation forwarded to the Minister 
on May 26, 1955. The cartel utilized production quotas with pen- 
alties for overproduction and indemnities for underproduction, along 
with refusals to deal with or to supply those who did not maintain 
prices. The organism controlling the industry was the Comite 
d’Etudes Technico-Commerciales des Lampes Electriques, whose 
name would give the impression that it was concerned with research 
problems. The Commission recognized that recommending the es- 
tablishment of competitive conditions might, because of the indus- 
try’s nature, result in concentration. The advantages of efficiency 
and productivity arising from- competition between concentrated 
enterprises was thought to be more desirable than the previous 
situation. The Commission recommended a transitional period, and 
did not condemn outright all cartel activities, in return for a stipu- 
lation that the major practices would be immediately suppressed. 





206 2d Report, pp. 2, 11, 14. 
207 2d Report, pp. 2, 8, 9, 14. 
208 The Monopolies and Restrictive Practices Commission, Report on the Supply 
of Electric Lamps, 4 October 1951, H. M. Stationery Office, London. 
209 U.S. v. General Electric Co., D. C. N. J. 82 F. Supp. 753 (1949). 
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It also called for a reexamination of the industry in two years.??° 


This is an industry in which there are American interests. 


Light Bulb Base Cartel—In this investigation the Commission 
discovered the existence of a different cartel than the one under 
scrutiny and recommended on May 26, 1956, the initiation of the 
related investigation. The instant cartel operates on a market quota 
basis, and it was recommended that because of the needs of speciali- 
zation, the cartel be legitimized under Article 59 ter. It was also 
recommended that certain activities be organized to encourage 
normalization in the industry.2"* This will mean a degree of govern- 
mental supervision over the cartel. 


Insulated Electric Wire and Cable Cartel—This cartel occupied 
much of the Commission’s time before a recommendation was made 
on January 19, 1957.7* Here again is a cartel which has been 
scrutinized in other countries.?** The recommendation provides a 
probationary period of four years, and the Commission must either 
reexamine the cartel at the end of the period, or it may investigate 
sooner. Thus, the Commission maintains effective control over the 
cartel. This industry is one in which there are actually cartels at 
several levels topped by an international cartel. The producers 
manufacture other items, further complicating the investigation and 
recommendation. The central control of the cartels is lodged in the 
Union Professionnelle des Transports d’Energie Electrique. The Com- 
mission found that the cartels utilized every classic form of “legal” 
and practical control, thus effectively shackling competition. The 
Commission further found that the cartel existed with the object and 
with the effect of preventing lowering of prices. Against this the 
Commission found that the cartel had resulted in wise coordination 
of investment, rational use of effort, and improved product quality. 
Thus, as to mass produced cables, as distinguished from those pro- 





210 2d Report, pp. 2, 9, 11, 14, 15. 

211 2d Report, pp. 2, 8, 14. 

212 2d Report, pp. 1 and 3. 

213 £E.g., Monopolies and Restrictive Practices Commission, Report on The Supply 
of Insulated Electric Wires and Cables, 10 June 1952, H. M. Stationery Office, London, 
see particularly pp. §0-54. See also United Nations, Restrictive Business Practices, 
Economic and Social Council, 19th Session, Supplement 3A, Document E/2675, New 
York, 1955, pp. 8-10. 
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duced to special order, the Commission found that the specialization 
arrangements had benefitted the consumer and were legitimate. This 
did not save the remainder of the ententes, and the Commission 
noted that much of the improvement in the -industry had come 
as a result of public expenditures and experimentation dealing with 
the production and transmission of electricity. Thus, the Commission 
also recommended that the public services which purchase wire and 
cable undertake to place their orders in a coordinated fashion and 
improve relations with the producers, as a means toward obviating 
the reestablishment of the cartel in its original form.?** 

During the period, January 1, 1956, to January 31, 1957, covered 
in the second Report, the Commission, in addition to the actions 
terminating in recommendations, received one matter from the Min- 
ister which he subsequently called back. Three other cases were 
considered by the Commission, but had not resulted in a recommen- 
dation. In seven cases the investigative work had been completed, 
and in thirteen cases investigations were still in progress. Knowing 
how small the staff is, and how painstaking are its efforts, I can 
attest to the remarkable amount of work reflected in the statistics.?** 

Certain general observations made in the first report are worth 
noting. The Commission has: found that many investigated cartels 
are in reality small subdivisions of larger cartels; therefore, the 
Commission would like to investigate the basic cartels and sub- 
sequently the general cartels related thereto. The investigations 
under way reflect this request. The Commission also feels it would, 
be aided by better liaison with other government agencies that may 
be interested in a certain sector of commerce or industry.2”* As 
already indicated, the first report closes with a plea to the Minister 
to change his regulations concerning secrecy. Even though stare’ 
decisis, in theory, does not apply, the Commission recognizes that 
knowledge of banned practices will lead other cartels to the abandon- 
ment of similar practices.?*7 

In the second Report the Commission notes that there has been 
a breakdown of cartel control over certain industries. The Com- 





214 2d Report, pp. 6, 9, 10, 11, 12, 13, 14. 
21S 2d Report, pp. 2, 3, 4. 

216 ist Report, p. 23. 
1st Report, p. 24. 
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mission does not accept this fact as a defense because the cartel 
mechanism could be reactivated. In each recommendation the Com- 
mission has tried to make practical and constructive suggestions 
that will fit the particular problems of the industry being studied. 
There is every reason to believe that the attempt has succeeded. 
The Commission concludes with several requests. It restates its 
request for information on the Ministerial disposition of its recom- 
mendations, so that it won’t be operating in a vacuum. Further, 
it devotes almost two pages to a renewed plea for publicity and an 
end to secrecy by ministerial fiat. Not only are reasons advanced 
for this position, but also concrete suggestions as to the form of 
publication. These include a censored version of a report which 
would meet the objection of those who do not wish to have specific 
indutries identified.?** 

Despite the veil of secrecy, there appears to be an increasingly 
large and influential body of French public opinion that fully 
supports and respects the work of the Commission. It is inevitable 
that the veil will soon be lifted. This means that not only may 
any arrangement involving American interests be subject to investi- 
gation by the Commission, including patent agreements, but also that 
the light of publicity will be applied in France as elsewhere. 

The exemptions that have been granted from the ban on resale 
price maintenance have been few,?*® and the most significant has 
been that given to perfumes?*° on the ground that resale price 
maintenance in the American market depends on fixed prices in 
France. A recent decision raising the question of the validity of 
present arrangements for perfume importation into this country,?** 
and our trend away from resale price maintenance, may change 
this picture. 





218 2d Report, pp. 9, 10, 13, 16, 17, 18. 

219 Bulletin Officiel des Services des Prix, 14eme Annee, No. 21, Paris, 17 Septembre 
1954, p. 149, textile, Migaline; p. 149, dressing glove; p. 148, textile, Zephyr-Bob; p. 
148, textile, Lavablaine; 1Seme Annee, No. 19, 22 Juin 1955, p. 111, Frigidaire re- 
frigerators; 16eme Annee, No. 7, 14 Avril 1956, p. 74, Arthur Martin Stoves; p. 74, 
house slippers, Dr. Jeva. Note that automobiles are price fixed without authorization. 
See also notes 84, 85, supra. 

220 Bulletin, 17 Septembre, 1954, supra, note 308, pp. 148, 149. Here are listed 53 
perfume houses and 11 cosmetic manufacturers whose products are exempt from the 
ban on fixed prices. 

221 U.S. v. Guerlain, Inc., et al.,D.C.S.D.N. Y., 155 F. Supp. 77 (1957). 
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The August 9, 1953, Decree has led to private litigation based 
on an allegation that a refusal to sell is founded on a dealer’s un- 
willingness to abide by price “suggestions” of the supplier. The 
most publicized case involves as defendant, Thomson-Houston, the 
largest appliance maker in France, and Studios Wagram, the first 
French discount house.*** The complaint was filed on August 1, 
1955,728 and on February 25, 1958, the case was postponed until 
April 29, 1958, at which time it is expected that argument will be 
set for June 10, 1958.22* In the meantime, other suppliers of the 
plaintiff suddenly cut off the goods contracted for December, 1957, 
thus bankrupting the discount house which had orders and overhead 
for 100 million francs ($250,000) worth of goods.?*5 

Other cases have been handled more speedily. In a case brought 
by an optician on the grounds of refusal to sell, the manager of a 
major manufacturer of eyeglass frames was given a suspended sen- 
tence of 6 months imprisonment. A fine of 2 million francs ($5,000) 
was imposed, and damages of 800,000 francs ($2,000) were awarded 
the plaintiff.27* 

A central buying agency, representing 375 dealers, sued a hair 
dressing preparation firm, which defended on the ground that the 
dealers were not skilled in using the preparation. This was rebutted 
by a showing that grocery stores, department stores, and 5 and 10 
cent stores were supplied the product as long as they maintained the 
price. The fine in this case was 100,000 francs ($250) and the 
damages received by the plaintiff were 600,000 francs ($1,500) .227 





222 Note 193, supra. 

223 Les Informations Industrielles et Commerciales, Paris, 13 Avril 1956, article 
entitled, “La Guerre des Prix Imposes Est Declaree.” 

224 Les Echos, Paris, 26 Fevrier 1958, article entitled, “Nouveau Renvoi de |’Affaire 
20%.” The invalidation of the 1953 Decree on June 18, 1958 has rendered the case 
moot. 

225 Letter dated 20 February 1958, from The Discount House to the Productivity 
Commissariat of the French Government. The letter indicates that goods were ordered 
under 6 and 12 month contracts prior to December 1957, and that the contracts were 
not honored. The discount house gross in 1955, was $715,000 and in 1957, $2,000,000. 

226 Les Echos, Paris, 25 Fevrier 1958, article entitled, “Les Ventes au Detail avec 
Rabais.” 

227 Les Echos, Paris, 3 Mars 1958, article entitled, “Dans Quels Cas Peut-On 
Justifier un Refus de Vente ?” 
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These cases indicate that refusal to sell will become increasingly 
dangerous if the legal system is not perverted to destroy plaintiffs 
by delay. 


CONCLUSION 


There can be no doubt that the free world has come to realize 
that capitalism, or some modified form of it, cannot resist the on- 
slaught of Communism unless it insures a responsible attitude toward 
competition. There is growing recognition of the fact that private 
restraints on business are, and can be, as harsh as those imposed by 
a Commissar. The consumer wonders whether the Communist system 
may not be superior to the extent that it makes a pretense of public 
control over industry. 

The need for control over restrictive practices, and the public 
demand for such controls have been recognized in many legislative 
enactments during the past 12 years. In some instances, legislation 
has been modified after only a few years of experience disclosed that 
the controls were not adequate. This trend continues, and one can 
reasonably expect more controls which in practice will reach the 
norms established after many years of experience under our anti- 
trust laws. Already one can see that in some ways foreign legis- 
lation is even more strict than ours, and in some cases the amount 
of governmental control over business far exceeds the most violent 
nightmare of the American businessman. The possibility for firm 
regional controls exists in the Common Market, dependent only 
upon the will of the administrators and the politicians of the Member 
States. 

The increased use of publicity cannot be discounted. There is 
already evidence that at least one international organization, the 
European Productivity Agency, contemplates the creation of an inter- 
national documentation service dealing with restrictive business 
practices. Full interchange of public information will avoid much 
duplication of effort in investigation and afford profitable leads 
for other investigations. There is no doubt that publicity and the 
possibility of governmental interference with daily business activities, 
profits, and dividends will serve to discourage many enterprises from 
engaging in restrictive business practices. 
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I close with a personal observation. It has been my good fortune 
to work with most of those responsible for the development and 
administration of European restrictive business practices controls. 
The group includes top-notch lawyers, economists and adminis- 
trators, all of whom are both able and affable. If you have need 
to deal with any of them, you will find them scrupulously fair and 
forthright. They are men of broad practical experience dedicated 
to the idea that free enterprise must survive. They are men of 
vision, who do not lose sight of reality. In their hands the future 
of free enterprise is safe, and Americans operating abroad will benefit 
from their advice and counsel. 
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Supreme Court (as of May 19, 1959) 


Dkt. 45—Beacon Theatres, Inc. v. Hon. Harry A. Westover (9th 
Cir.), April 8, 1958, Petition filed. May 19, 1958, Certiorari granted. 
Argued December 10, 1958. 


The Ninth Circuit denied defendant’s petition for writ of man- 
damus to compel the trial court to vacate orders granting the plain- 
tiff’s motion to strike defendant’s demand for a jury trial on a 
complaint and answer and directing the issues to be tried to the 
Court without a jury separate from defendant’s counterclaim for 
damages under the antitrust laws. 


Dkt. 54—United States v. Radio Corp. of America (E. D. Pa.), 
April 22, 1958, Appeal filed. June 16, 1958, jurisdiction noted. 
Argued December 8, 1958. Reversed and remanded February 24, 
1959. 


The District Court held that it did not have jurisdiction of the 
government complaint charging an illegal exchange of television 
and radio stations with another broadcasting company because the 
F. C. C. had approved the exchange and granted the licenses. The 
question presented to the Supreme Court was whether under the 
facts of the case the approval by the F. C. C. excluded jurisdiction 
of the District Court. The government contended that the F. C. C. 
had erred in that the approval by the F. C. C. did not include 
the larger conspiracy described in the complaint, nor did it include 
all the parties. Another question presented was whether the govern- 
ment in failing to appeal from the F. C. C. order was guilty of 
laches or estoppel which would preclude the seeking of relief in an 
independent action filed with the District Court. 
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In a unanimous decision, Justices Frankfurter and Douglas ab- 
staining, the Supreme Court held that the legislative history of the 
Communications Act revealed that the F. C. C. was not given the 
power to decide antitrust issues as such and that Commission action 
was not intended to prevent enforcement of the antitrust laws in 
the federal courts. In view of this, the Court continued, defendants’ 
contentions as to collateral estoppel, res judicata and laches fell of 


their own weight. 


Dkt. 76—Klor’s Inc. v. Broadway-Hale Stores, Inc. (9th Cir.), 
May 31, 1958, Petition filed. Certiorari granted October 13, 1958. 
Reversed April 6, 1959. 

The Circuit Court affirmed a dismissal of a retail store’s action 
charging a conspiracy among certain suppliers to refuse to sell the 
plaintiff certain merchandise. The Court ruled that the complaint 
and the proof did not allege and show “injury to the public” and that 
therefore plaintiff's action must fail. 

According to the petitioners the questions presented were whether 
Section 4 of the Clayton Act affords protection to single traders from 
conduct condemned by the Sherman Act and whether federal courts 
can dismiss complaints under a summary judgment procedure on 
the ground that the antitrust laws protect only the public at large 
and not the single trader. 

Writing for a unanimous court, Justice Black held that group 
boycotts were, by their nature, unduly restrictive and it was not 
for the courts to decide whether in an individual case injury had 
actually occurred. The Court rejected the argument that this was 
a case involving a single trader who had refused to deal with another. 


Dkt. 234—Federal Trade Commission v. Mandel Brothers, Inc. 
(7th Cir.), Petition filed July 30, 1958. Certiorari granted October 
13, 1958. Reversed May 4, 1959. 

The case involved the Fur Products Labeling Act. The District 
Court had modified and affirmed the F. T. C. order prohibiting 
a department store from misbranding and falsely advertising furs. 

On appeal, the Court of Appeals eliminated the Commission’s 
prohibitions as they related to retail sales slips. It also struck from 
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the order the prohibitions against misbranding as to which no vio- 
lations were found. 

The Supreme Court reviewed the legislative history of the Fur 
Products Labeling Act and concluded that it was the intent of Con- 
gress to include retail sales slips within the Act’s definition of 
“invoice” and, hence, upheld those of the Commission’s prohibitions 
which related to them. The Court also held that the Commission 
had not abused its “wide discretion” in prohibiting activities as to 
which no evidence was introduced. “It is not limited to prohibiting 
‘the illegal practice in the precise form’ existing in the past. This 
agency, like others, mav fashion its relief to restrain ‘other like or 
unlawful acts.’ ” 


Dkt. 252—Safeway Stores, Inc. v. Oklahoma Retail Grocers Assn., 
Inc. (Sup. Ct. Okla.), Appeal filed August 4, 1958. Jurisdiction noted 
October 13, 1958. Argued May 19, 1959. 


The Oklahoma Supreme Court held that a retail grocery chain 
violated the Oklahoma Unfair Sales Act when it sold groceries at 
prices below the minimum statutory cost so as to meet the alleged 
reduced prices of competitors who were giving trading stamps with 
the purchase of groceries. Safeway contends that the Oklahoma Act 
violates the United States Constitution. 


Dkt. 267—Jack H. Kelly v. Vincent W. Kosuga (7th Cir.), 
Petition filed August 11, 1958. Certiorari granted October 13, 1958. 
Argued January 22, 1959. Affirmed February 24, 1959. Rehearing 
denied April 6, 1959. 

The Seventh Circuit held that an action under the Sherman Act 
to recover a balance due on a contract for the sale of onions was 
not barred even though the agreement contained reciprocal promises 
to refrain from dealing in onions on the future market. 

The question presented was whether the District Court’s holding 
that the petitioner’s affirmative defense that the agreement constituted 
a violation of the Sherman Act was sufficient. 

In affirming the Court of Appeals, Justice Brennan said, “Past 
the point where the judgment of the Court would itself be enforcing 
the precise conduct made unlawful by the [Sherman] Act, the courts 
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are to be guided by the overriding general rule, as Mr. Justice 
Holmes put it, ‘of preventing people from getting other people’s 
property for nothing when they purport to be buying it.’” Accord- 
ingly, the lower court’s ruling that the defense was insufficient in 
law was affirmed. 


Dkt. 404—Melrose Distillers, Inc. v. United States (4th Cir.), 
Certiorari granted November 10, 1958. Affirmed April 20, 1959. 
The Court of Appeals held that, under the applicable Delaware 
and Maryland corporation statutes, pending criminal proceedings do 
not abate upon the dissolution of a corporate defendant. 
Certiorari granted for the limited question: 


“Can a Marvland corporation or a Delaware corporation 
be further criminally prosecuted (in a federal court for a federal 
offense) following its dissolution under the laws of the state of 
its creation occurring after indictment but before arraignment 
or plea, such dissolution timely appearing of record in the case?” 


In answering the question in the affirmative, the Supreme Court 
held that the applicable Delaware and Maryland corporation statutes 
bestowed “enough vitality to make the corporation an ‘existing’ enter- 
prise for the purposes of Section 8 of the Sherman Act.” 


Dkt. 406—Federal Trade Commission v. Simplicity Pattern Co., 
Inc. (D. C. Cir.), Petition filed September 26, 1958. Argued April 
21, 1959. 

The F. T. C. appealed from the Circuit Court’s ruling that the 
F. T. C. order should be set aside in that the manufacturer was not 
given the opportunity to present evidence of cost justification to 
dispel the charge of unlawful discrimination in violation of Section 
2(e) of the Clayton Act. 

Docket No. 447 is a companion case. 


Dkt. 489—Pittsburgh Plate Glass Co. v. United States (4th Cir.), 
Petition for certiorari granted December 15, 1958. Argued April 28, 
1959. 

The petition for certiorari was limited to the single question: 
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‘1. In the trial of a federal criminal action, when the 


principal witness for the prosecution stated that he had testified 
three times before the indicting grand jury upon matters covered 
by his testimony at the trial, was it reversible error for the trial 
judge upon motion duly made to deny to the defendants for 
use in cross examination, inspection of the transcripts of the 


grand jury testimony of that witness?’ ~ 


Dkt. 491—Galax Mirror Co. v. United States (4th Cir.), Petition 
filed November 4, 1958. Certiorari granted December 15, 1958. 
Argued April 29, 1959. 


This is a companion case to Docket No. 489. The single question 


certified was: 


“1. Whether the denial of defendants’ motion at the trial 
for production of the relevant grand jury testimony of the prin- 
cipal Government witness for purposes of cross-examination con- 
stituted error.” 


Dkt. 552—Minneapolis G St. Louis Railway Co. v. United States 
(D. C. Minn.), Appeal filed December 1, 1958. Probable jurisdic- 
tion noted March 9, 1959. 

The acquisition of a railroad by two other railroads was held not 
to violate Section 7 of the Clayton or Section 1 of the Sherman Act 
where the I. C. C. had concluded that any adverse effects on com- 
petition were far outweighed by other facts in the public interest. 

Among the questions presented is whether the antitrust consider- 
ations present in the case require the Court to reject the Commission's 
order. 


Dkt. 567—United States v. Parke, Davis @ Co. (D. D. C.), 
Appeal filed December 10, 1958. Probable jurisdiction noted Feb- 
ruary 24, 1959. 

The District Court had dismissed a civil action charging a con- 
spiracy to maintain resale prices and to boycott retailers who refused 
to enter into the alleged conspiracy. The appeal should include an 
elaboration by the Supreme Court of the doctrine enunciated by 
the Colgate case. 
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Dkt. 620—State of South Dakota v. United States of America and 
ICC (D. C. Minn.), Appeal filed January 2, 1959. Probable juris- 
diction noted March 9, 1959. 

This is a companion case to Docket No. 552. 


Dkt. 663—State of Minnesota v. United States of America and 
ICC (D. C. Minn.), Appeal filed January 8, 1959. Probable juris- 
diction noted March 9, 1959. 


This is a companion case to Docket No. 552. 


Dkt. 782—Goldman, et al. v. H. Harris @ Co. (Ast Cir.), 
Petition for certiorari filed March 18, 1959. Certiorari denied Mav +, 
1959. 

The Supreme Court refused to review the Circuit Court's per 
curiam affirmance of the District Court’s judgment dismissing a treble 
damage action wherein defendants, operators of an auction market, 
imposed a charge on dealers for each package purchased. The 
District Court had held that the fee was reasonable and did not tend 
to suppress competition. 


Dkt. 836—Federal Trade Commission v. Travelers Health Asso- 
ciation (8th Cir.), Petition filed April 13, 1959. Certiorari granted 
May 18, 1959. 

The court below held that the McCarran-Ferguson Insurance 
Regulation Act deprived the FTC of jurisdiction to control the mail- 
order advertising practices of a company licensed by and located in 
Nebraska. 

The question presented is whether the Act deprives the FTC of 
jurisdiction to prohibit unfair and deceptive practices by an in- 
surance company doing an interstate business solely by mail, where 
the state in which it is incorporated and maintains its home office 
prohibits unfair or deceptive practices in the insurance business there 
or “in any other State.” 


Dkt. 887—Webster Rosewood Corp. v. Schine Chain Theatres 
(2d Cir.), Petition filed May 4, 1959. 

In the opinion of the court below, Judge Hand held that “there 
can be no doubt” that the District Court’s interpretation of one of 
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Judge Knight's finding in the 1946 Government relating to the 
monopolization case against Schine was proper. This interpretation 
had the effect of denying admissibility of that decree in the instant 
suit because it related to a finding of monopolization prior to 1942 
whereas the plaintiff in the instant case alleged the existence of a 
conspiracy and monopoly subsequent to that period. The Circuit 
Court also concurred in the District Court's holding that there was 
no proof that the plaintiff had made a demand upon distributors 
for first-run films and, accordingly, affirmed the District Court’s 
dismissal. 

Among the questions presented are whether the 1946 decree 
in the Government's antitrust suit against Schine, adjudging him 
guilty of unlawful monopolization as to acts committed prior to 
the earliest date cited in the plaintiffs complaint, should have 
been admitted in evidence under Section 5 of the Clayton Act; and 
whether it is necessary that a plaintiff in a private antitrust action 
against a competitor, alleging monopolization of first-run films, prove 
that he made demands upon distributors for them. 


Dkt. 895—Federal Trade Commission v. Henry Broch & Co. 
(7th Cir.), Petition filed May 6, 1959. 


The court below set aside an order of the FTC which required 
Broch to cease and desist from granting a portion of the brokerage 
fee to which he was entitled from his principal seller to one of 
his buyers. Broch had accepted a 3¢¢ rather than the usual 5° 
commission from a seller in order to effect a sale to a buver at a 
lower price. The Circuit Court held that neither the language of 
Section 2(c) of the Clayton Act nor its legislative history indicated 
that a seller's broker was covered by this section of the Act. 


Dkt. 898-—Maryland © Virginia Milk Producers Association v. 
United States (D. D. C.), Appeal filed May 8, 1959. 

The court below held that the statutory immunity accorded to 
agricultural cooperatives did not apply in respect to transactions en- 
tered into between it and other organizations. Accordingly, the 
acquisition by the cooperative of one of its principal competitors 
constituted a foreclosure which was unreasonable per se and a viv- 
lation of Section 3 of the Sherman Act. 
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Department of Justice Activity 


U. S. v. Crane Company, et al. (U. S. D. C. S. D. Calif., 
Consent judgment, March 19, 1959). 

Attorney General William P. Rogers announced the entry in the 
Federal District Court in San Diego, California, of a Consent Judg- 
ment terminating a civil antitrust case filed June 11, 1958, against 
the following: Crane Company, Chicago, Illinois and local offices 
at San Diego, California, Industries Supply Company of San Diego, 
San Diego Pipe and Supply Company, Southern Equipment and 
Supply Company, The Republic Supply Company of California, all 
of San Diego, California. 

The Government’s suit dealt with wholesale prices for plumbing 
supplies in the San Diego area and the suppression of price com- 
petition in the sale of plumbing supplies. In its complaint, the 
Government charged the defendants with engaging in an unlawful 
combination and conspiracy to fix, stabilize and maintain arbitrary 
and non-competitive prices, terms and conditions for the sale of 
plumbing supplies. 

Under the Judgment, the Mission Supply Company Division of 
the defendant Republic and the remaining defendants are pro- 
hibited from (1) entering into any agreement or plan with any 
wholesaler to fix or maintain prices for the sale of plumbing supplies 
to persons in the plumbing industry in the State of California. (2) ex- 
changing with or disclosing to any wholesaler information as to 
the price for the sale of any plumbing supplies to persons in the 
plumbing industry in the State of California prior to the time when 
such information is available generally to the trade, and (3) entering 
into any plan or agreement with any wholesaler or trade association 
to fix or use any arbitrary, average or purported average cost of 
doing business in determining the price of plumbing supplies to 
third persons in the plumbing industry in the State of California. 


U.S. v. Fur Shearers Guild, Inc., et al. (U.S. D. C. S. D. N. Y., 
Consent judgment, March 18, 1959). 

Attorney General William P. Rogers announced the entry of 
a consent judgment in the Federal District Court in New York 


City, terminating civil antitrust proceedings against the Fur Shearers 
Guild, Inc., and six individuals. 
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The Government’s complaint, filed December 16, 1958, charged 
that the Guild and the individual defendants had combined and 
conspired in violation of the Sherman Antitrust Act to impose illegal 
restraints in the furnishing of fur shearing services to manufacturers 
of sheared fur garments. It was charged that the individual defen- 
dants combined through the Guild to fix the prices to be charged 
by them to manufacturers of sheared fur garments for their services 
and to require such manufacturers to obtain fur shearing services 
solely from among the members of the Guild, thereby effectively 
eliminating non-member fur shearers as competitors and effectively 
eliminating competition among themselves. 

The judgment entered contains appropriate injunctive provisions 
directed specifically at these illegal activities and requires each of 
the individual defendants to withdraw their present price lists for 
services and individually recompute and republish new prices. The 
judgment also provides for the prompt dissolution of the defendant 
Guild. 


U. S. v. Greater New York Chrysler Corp. Automobile Deaiers, 
Inc., et al. (U. S. D. C. S. D. N. Y., Indict., March 25, 1959). 

Attorney General William P. Rogers announced the filing in New 
York, New York, of eight criminal cases charging associations of 
Buick, Chrysler, Oldsmobile, Dodge, De Soto and Plymouth auto- 
mobile dealers, which operate in the New York metropolitan area, 
with violation of Section 1 of the Sherman Antitrust Act in connec- 
tion with the sale and distribution of new automobiles. The an- 
nouncement stated that a Federal Grand Jury in New York returned 
four indictments and that four criminal informations were filed by 
the Department of Justice in the Federal District Court in Brooklyn, 
New York. 

One of the indictments named as defendants Greater New York 
Chrysler Corporation Automobile Dealers, Inc.; Nassau-Suffolk Dodge 
Dealers Group Inc.; Nassau-Suffolk De Soto Dealers Group; Nassau- 
Suffolk Chrysler Dealers Association and Brooklyn & Queens Dodge 
Dealer Group. It charges that these dealer associations have par- 
ticipated in a combination and conspiracy, the terms of which were 
that the member dealers would refrain from making any retail 
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sales of new automobiles at prices that would yield less than a 
certain agreed upon gross profit; that, for the purpose of determining 
whether the minimum gross profit had been realized, the trade-in 
value of a used car accepted in trade would be that set forth in 
an agreed upon publication;. that the dealers would refrain from 
price advertising; and that periodic meetings of the respective asso- 
ciations would be held for the purpose of policing the combination 
and conspiracy. 

The defendants named in the other three indictments are M & B 
Dodge Dealers Group, Metropolitan Buick Dealers Association, Inc. 
and Automobile Merchants Association of New York, Inc. 

The defendants named in the informations are Nassau-Suffolk 
Chrysler Dealers Association; Nassau-Suffolk Dodge Dealers Group, 
Inc; Brooklyn & Queens Dodge Dealer Group and Nassau-Suffolk 
De Soto Dealers Group. 

Each of these indictments and informations charges that, for 
several years past, the dealer association named in the particular 
indictment or information has participated in a combination and 
conspiracy to adopt, print or procure uniform retail list prices for 
the sale of new automobiles and accessories by member dealers and 
to distribute such lists to member dealers to be used by them in 
connection with the retail sale of automobiles and accessories. 


U. S. v. Retail Floor Covering Ass'n of Greater Philadelphia 
U.S. D. C. E. D. Pa., Consent judgment, April 20, 1959). 


Attorney General William P. Rogers announced entry of a Final 
Judgment, upon consent of the parties, terminating civil antitrust 
proceedings in the United States Federal Court at Philadelphia 
against Retail Floor Covering Association of Greater Philadelphia 
and its members. 

The Government's civil complaint, which was filed April 2, 1958, 
charged the defendant Association and its members with violating 
Section 1 of the Sherman Act in connection with the sale and dis- 
tribution of floor covering materials in the Philadelphia area. The 
1956 retail sales of such materials in the affected area were approxi- 
mately $31,000,000. 
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The Government's complaint charged that the defendant Asso- 
ciation and its members, by concerted action with certain manu- 
facturers and wholesalers, sought to exclude non-members of the 
defendant Association as retail outlets for the sale of floor covering 
materials and threatened to boycott, and did boycott, manufacturers 
of such materials who sold or distributed their products to others 
than approved wholesalers and retailers. 

The Final Judgment entered contains appropriate injunctive pro- 
visions directed against the concerted action of the defendants 
alleged in the complaint to channelize and restrict the sale of floor 
covering materials in the Philadelphia area and to boycott manu- 
facturers. 

In addition, the Final Judgment enjoins individual action by the 
defendant members of the Association and prohibits them from 
coercing and inducing manufacturers and wholesalers of floor cover- 
ing materials to restrict or limit their sale or distribution through 
approved retail outlets. 


U. S. v. Firstamerica Corp. (U.S. D. C. N. D. Calif., Complaint, 
March 30, 1959). 


Attorney General William P. Rogers announced the filing in 
the United States District Court for the Northern District of Cali- 
fornia of a civil antitrust complaint challenging the legality of the 
acquisition by Firstamerica Corporation of the stock of California 
Bank of Los Angeles. 

Firstamerica, the largest bank holding company in the United 
States, has announced plans to merge or consolidate its California 
subsidiary, First Western Bank and Trust Company of San Francisco, 
with the California Bank, once it has acquired over 80 per cent of 
the stock of California Bank. 

The suit charged that the effect of carrying out the merger or 
consolidation would violate Section 7 of the Clayton Act as well 
as Section | of the Sherman Act. Section 7 makes unlawful acqui- 
sitions and mergers, the effects of which may be substantially to 
lessen competition or to tend to create a monopoly in any line of 
commerce in any section of the country. 
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The complaint alleges that merger or consolidation of California 
Bank and First Western Bank and Trust Company will give the 
resulting Firstamerica subsidiary bank about 91 banking offices or 
about 16 per cent of all the banking offices in the Metropolitan Los 
\ngeles area which will account for deposits of over $1,200,000,000 
or about 15 per cent of the area’s total deposits. Statewide, it is 
alieged that the consolidated bank will have about 165 or 11 per 
cent of the State of California's banking offices and account for 
about $2,000.000.0900 or 9 per cent of total banking deposits in 
the State. Within an cleven-state area, Firstamerica banks will have 
387 banking offices and about $4.000,000,0000 in deposits. 

The complaint alleges that California Bank and First Western 
are active competitors, and that the planned merger would both 
eliminate this competition and substantially lessen competition in 
banking generally in Los Angeles, in the State of California and in 
ten other western states where the Firstamerica bank holding company 
has 22 subsidiary banks. 

Firstamerica’s counsel has advised the Department that it will 
not proceed with its plans to merge California Bank and First Western 
Bank and Trust Company without the Department’s written approval 
during the next 30 days. And in the event a suit is commenced 
by the Department within that time Firstamerica will not proceed 
thereafter with the merger pendente lite except upon court approval 
after notice to the Department. Thus, pending final disposition 
of this case the Department plans no move to halt consummation 
of the proposed exchange of Firstamerica for California Bank stock 
presently being finalized. The Department’s hope is that the case 
can be brought expeditiously on for trial. And the Department will 
make every effort to do so. 


U. S. v. Nassau & Suffolk County Retail Hardware Ass’n, Inc. 
(U. S. D. C. E. D. N. Y., Consent judgment, April 24, 1959). 

Attorney General William P. Rogers announced the entry, in 
the United States District Court at Brooklyn, New York, of a judg- 
ment terminating a civil antitrust case against Nassau & Suffolk 
County Retail Hardware Association, Inc., Baldwin, Long Island, 
and its former president, Murray M. Pearlstein, Baldwin, Long Island. 
The judgment was entered with the consent of the defendants by 
United States District Court Judge Matthew T. Abruzzo. 
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The Governments civil complaint was filed on June 27, 1957 
together with a companion criminal indictment against the Asso- 
ciation. Both cases charged that the Association, a group of retail 
hardware dealers in Long Island, had conspired with various manu- 
facturers, wholesalers «nd jobbers to eliminate the retailing of hard- 
ware and housewares by Long Jsland discount house; and to boycott 
manufacturers and suppliers whose products were sold in discount 
houses. According to the complaint 65 million dollars worth of hard- 
ware and housewares is sold annnally in the Long Island area. 

The final judgment entered contains appropriate injunctive relief 
and directs that the Association be dissolved. The criminal case 
against the Association had previously come to an end on Decem- 
ber 16, 1957 when the Association pleaded nolo contendere and 
was fined $5.090 in the United States District Court at Brooklyn. 
New York. 


U. S. v. Greater Blouse, Skirt @ Neckwear Assn., Inc., et al. 
(U. S. D. C. S. D. N. Y., Indict., March 11, 1959). 


Attorney General Williar: P. Rogers announced that a federal 
grand jury in New York City indicted three associations, a labor 
union and five individuals cn three counts, charging a conspiracy 
in restraint of trade and commerce in the production of ladies blouses 
by contractors in New York, Pennsylvania, New Jersey and Connec- 
ticut in violation of Section | of the Sherman Act, a conspiracy to 
monopolize and an attempt to monopolize such trade and commerce 
in violation of Section 2 cf the Sherman Act. 

This indictment results from the coordinated efforts of the Anti- 
trust Division headed by Assistant Attorney General Victor R. Hansen 
and the Criminal Division headed by Assistant Attorney General 
Malcolm Anderson. 

The labor union indicted is Blouse and Waistmakers’ Union 
Local 25, ILGWU. 

The indictment alleges that defendant Strasser, “who had no 
apparent connection with the ladies blouse industry,” nevertheless 
“played a major role in the settlement” of a dispute “between 
Greater and National concerning the prices members of National 
would pay to members of Greater and Slate Belt for blouse contract- 
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ing work, and the manner of fixing such prices.” The indictment 
also alleges that defendant Strasser “was instrumental in arranging” 
a reaffiliation between Slate Belt and Greater in the fall of 1955. 

The indictment charges that the defendants since 1949 have 
conspired to (1) fix the prices jobbers and manufacturers of blouses 
pay to blouse contractors for the fabrication of blouses, (2) allocate 
the blouse contracting work of members of National among the 
members of Greater and Slate Belt, and (3) require members of 
National to give all their blouse contracting work to members of 
Greater and Slate Belt. 

The indictment states that, “In the last five years ladies blouses 
having a wholesale value of approximately $300,000,000 have been 
produced and sold annually in the United States. In 1957 ladies 
blouses worth approximately $345,000,000 at wholesale were sold 
in the United States. Approximately fifty per cent, or $175,000,000, 
of the blouses sold at wholesale in the United States in 1957 were 
produced in the four-state area of New York, New Jersey, Pennsyl- 
vania and Connecticut by contractors located in those states for 
jobbers and manufacturers principally located in New York City. 
New York City, the center of this four-state area, is, by far, the 
principal marketing area for the sale of blouses to retailers located 
throughout the United States. Jobbers and manufacturers located 
in the New York City market sold approximately three-fourths of 
the blouses sold at wholesale in the United States in 1957. Virtually 
all of the contractors located in the four-state area are members 
of Greater or Slate Belt. Greater has approximately three hundred 
blouse contractor members, who manufacture principally ‘medium to 
better priced’ and ‘high priced’ blouses. Slate Belt consists of ap- 
proximately one hundred blouse contractors, who manufacture chiefly 
‘popular priced’ blouses. 

All of the contractors belonging to Greater or Slate Belt have 
been operated as union establishments by virtue of contractual re- 
lations with the ILGWU, or one or more of its locals, chiefly Local 
25. In addition, Local 25 maintains contractual relations with 
National, which is the only association of blouse jobbers and manu- 
facturers doing business in the New York City metropolitan area. 
National represents the majority of jobbers and manufacturers doing 
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business in this area. Local 25 has maintained its contractual re- 
lations with Greater and National since at least 1936. These contracts 
set the pattern for the labor contracts in the entire blouse industry. 
In the course of business between jobbers and contractors, there 
is a constant crossing and recrossing of state lines. Piece goods are 
delivered from the jobbers’ places of business, mainly in New York 
City, to contractors located throughout the States of New York, 
New Jersey, Pennsylvania and Connecticut, and the contractors in 
those states ship the finished blouses, ready for sale, back to the jobbers 
within a matter of weeks. In addition, jobbers sell their blouses to 
retailers located throughout the United States. These sales are usu- 
ally made before or during the time the blouses are being fabricated 
by the contractors. Accordingly, there is a steady and uninterrupted 
flow of interstate trade and commerce in blouses from the jobbers 
to the contractors, back to the jobbers, and thence to retailers 
throughout the United States.” 
™ As effects of the violations charged, the indictment alleges that 
manufacturers and jobbers of ladies blouses belonging to National 
have had to pay higher prices to the contractors—members of Greater 
and Slate Belt; manufacturers and jobbers of ladies blouses belong- 
ing to National have not been able to work with contractors of 
their own choosing; manufacturers and jobbers of ladies blouses 
belonging to National have not been able to distribute their work 
among contractors in the manner they desired; manufacturers and 
jobbers of ladies blouses, not members of National, have been 
brought into the conspiracy or made to abide by its terms; con- 
tractors producing ladies blouses, not members of Greater or Slate 
Belt, have been deprived of an opportunity to work for members 
of National; and competition among contractors belonging to Greater 
and Slate Belt has been eliminated. 


The indictment describes various means and methods by which 
the conspiracy is alleged to have been effectuated. It is alleged that, 
“fijn 1949 Slate Belt was formed by a group of contractors in 
Pennsylvania. Late that year, some time in October, Slate Belt 
affiliated with Greater. Under their affiliation agreement, Slate Belt’s 
members became members of Greater. And Slate Belt was bound by 
all agreements made, or to be made, by Greater with Local 25 
and National. 
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At about the same time, Greater, National and Local 25 evolved 
a plan to stabilize the blouse industry in New York, Pennsylvania, 
New Jersey and Connecticut. Carrying out this plan, Greater and 
National entered into an agreement in 1950 under the terms of which 
1) prices to be paid contractors were fixed; (2) blouse contracting 
work of the members of National was allocated among the members 
of Greater and Slate Belt; (3) members of National were required 
to give their contracting work exclusively to members of Greater and 
Slate Belt; (4) members of Greater and Slate Belt were required 
to work exclusively for members of National; (5) an enforcement 
system through an industry Impartial Chairman was established. 

In conjunction with the Greater-National agreement, Local 25 
entered into separate agreements with National and Greater. These 
agreements provided that blouse contracting work of members of 
National was to be allocated among the members of Greater and 
Slate Belt; penalties were to be imposed upon members of National 
for violation of the allocation system; and an enforcement system 
was promulgated utilizing the same industry Impartial Chairman 
named in the Greater-National agreement. 

All the above described agreements were in effect during the 
period 1950 through 1952. And during such period, Local 25 and 
National conducted a campaign to force non-member jobbers and 
manufacturers either to join National or to conform substantially 
with the terms of the Greater-National agreement. The Greater- 
National-Local 25-Slate Belt arrangements continued through 1952. 

In 1953, however, Slate Belt, dis-atisfied with its alliance with 
Greater, broke away from Greater. Slate Belt then entere:| into 
independent agreements with National and with locals of the ILGWU 
located in Pennsylvania. Slate Belt’s agreement with National pro- 
vided for a continuation of an allocation system, but it substantially 
changed the price fixing provisions of the 1950 Greater-National 
agreement. Greater also entered into separate contracts with National 
and with Local 25 providing for a continuation of an allocation 
scheme, but its new agreement with National also substantially 
changed the price-fixing provisions of the 1950 Greater-National 
agreement. In this same period, National entered into an agreement 
with Local 25 continuing the allocation scheme specified in the 
1950 National-Local 25 agreement. All of the 1953 agreements 
were to expire in late 1955 or early 1956. 
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In 1955, some months before these agreements were to expire, 
co-conspirator Northeast Department, ILGWU, refused to renew 
Slate Belt’s independent agreements with its Pennsylvania _local.. 
Slate Belt was informed that there would be only one union contract 
governing the contractors in the blouse industry, namely one between 
Local 25 and Greater. Thevcafter, in the fall of 1955, Slate Belt 
again entered into a contract with Greater under which Slate Belt 
was bound by all agreements made, or to be made, by Greater with 
Local 25 and National. Defendant Harry Strasser, who had no 
apparent connection with.the ladies blouse indusiry, was instrumental 
in arranging Slate Belt’s reaffiliation with Greater. 

Following the rejoining of Greater and Slate Belt, Greater and 
National entered into negotiations for a new contract to replace the 
1953 agreements which were to expire in carly 1956. However, a 
dispute arose between Greater and National concerning the prices 
members of National would pay to members of Greater and Slate 
Belt for blouse contracting work, and the manner of fixing such 
prices. Defendant Harry Strasser played a major role in the settle- 
ment of this dispute. Growing out of this settlement Greater and 
National entered into an agreement which, among other things, 
provided for an effective system of price fixing, allocation of the 
blouse contracting work of National’s members among the members 
of Greater and Slate Belt, and a requirement that members of 
National give their blouse contracting work exclusively to members 
of Greater and Slate Belt. Contemporaneously, Local 25 entered 
into agreements with Greater and National providing, among other 
things, for allocation of the blouse contracting work of National’s 
members among the members of Greater and Slate Belt. 

The 1956 agreements referred to above were effective at least 
until December 31, 1958. During this period organized policing 
of the industry was carried out by Greater, Local 25 and Slate Belt 
to enforce the price fixing and allocation provisions of the agree- 
ments. One of the results of this policing activity was that members 
of National, who contracted to have blouses made by members of 
Greater and Slate Belt at prices below those fixed in the 1956 
Greater-National agreement, and without the prior approval of 
Greater and National, were forced to pay additional monies to the 
members of Greater and Slate Belt.” 








248 THE ANTITRUST BULLETIN 


U.S.v. Seam Binding Mfrs. Ass’n, et al. (U.S. D. C. S. DLN. Y., 
Indict., March 4, 1959). 

Attorney General William P. Rogers announced that a [Federal 
Grand Jury in New York City indicted a trade association, two 
corporations and a partnership for violation of Section 1 of the 
Sherman Act. The indictment names: Seam Binding Manufacturers 
Association, Vera Cruz, Pennsylvania; Ribbontrim-Pollyanna Corp., 
New York, N. Y.; Sommers Ribbon Co., Inc., East Stroudsburg, 
Pennsylvania and Lawrence Schiff Silk Mills, New York, N. Y. 

The indictment charges that the defendants have engaged in 
a combination and conspiracy to fix the price of rayon seambinding 
at uniform and noncompetitive levels, that price competition among 
seambinding manufacturers was suppressed, that the production of 
seambinding was arbitrarily limited and controlled, and that manu- 
facturers who refused to adhere to the prices fixed or to the curtail- 
ment of their production were driven out of business. 

According to the indictment the defendant companies and mem- 
bers of the Association sell and distribute approximately 92% of the 
rayon seambinding used in the United States. 


U.S. v. Rubber Mfrs. Ass’n, Inc., et al. (U.S. D. C. 8S. D.N. Y., 
Indict., March 4, 1959). 

Attorney General William P. Rogers announced that a Federal 
grand jury in New York City indicted the Rubber Manufacturers 
Association, Incorporated and ten other corporations on charges of 
violating Sec. 1 of the Sherman Antitrust Act in connection with the 
sale of flat rubber belting used by industries for conveying products 
from machines or transmitting power to machinery. 

The indictment charges that the defendant manufacturers have 
conspired for the last ten years to fix and maintain uniform prices, 
terms and conditions of sale. According to the indictment the de- 
fendants manufacture more than 95% of the flat belting made in 
this country, and their annual dollar volume of sale of this product 
is approximately 65 million dollars. 

Flat belting serves as elevator and conveyor belting in the mass 
production industries for the handling and transportation of bulk 
materials. It is also used as transmission belting to transmit power 
from one pulley or drive shaft to another. The indictment alleges 
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that the demands for flat belting are continually increasing with the 
increased mechanization of industry. 


Other Courts 


Sanitized, Inc. v. S. C. Johnson & Sons, Inc. (U. S. D. C. S. D. 
N. Y., filed Feb. 18, 1959). 


An alleged infringer of a trademark is permitted to defend an 
infringement action by alleging that the owner used its trademark 
to violate the antitrust laws of the United States. Such a misuse 
of the trademark might constitute “unclean hands’ and deprive 
the owner of the right to enforce its trademark. 


Greene v. Lam Amusement Co., et al. (U. S. D. C. N. D. Ga., 
Atl. Div., dated Jan. 29, 1959). 

A motion picture exhibitor seeking damages by reason of an 
alleged conspiracy is required to answer interrogatories requesting 
him to state his theory of damages and method of computing those 
damages. However, the exhibitor is not required to state the exact 
amount of his damages. 


Republic Production, Inc., et al. v. American Federation of 
Musicians of the United States and Canada, et al. (U. S. D. C. 
S. D. N. Y., filed Jan. 30, 1959). 

An individual whose deposition, as a witness, was being taken 
in New York in connection with actions pending in a California 
court is not exempt from service of process in a treble damage action 
in a Federal District Court in New York. The individual failed to 
establish that he resided and transacted his business in another state, 
and that he was in the jurisdiction solely for the purpose of having 
his deposition taken. 


Bender v. The Hearst Corporation (C. A. 2d Cir., decided Feb. 
11, 1959). 

A publisher of an automobile repair cost manual did not unreason- 
ably restrain trade in violation of Section 1 of the Sherman Antitrust 
Act by acquiring the assets of a competitor. Therefore, a distributor 
who lost his franchise had no cause of action, under that section, 
against the publisher. The trial court correctly defined the relevant 
market as the entire area of circulation of the acquired competitor’s 
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publication rather than the more restricted area of the distributor's 
exclusive sales territory. Also, the distributor had no cause of action 
against the publisher under Section 7 of the Clayton Act since 
there was no allegation or proof that the distributor sustained any 
private injury as a result of any transfer of corporate assets. 


Webster Rosewood Corp. v. Shine Chain Theatres, Inc., et al. 
(C. A. 2d Cir., decided Feb. 13, 1959). 

A trial court’s ruling that a motion picture theatre failed to 
establish that a chain exhibitor conspired to deprive the theatre 
of first neighborhood runs in Rochester, N. Y., is affirmed. Also, 
a Government decree entered against the chain, which found that 
a conspiracy existed until 1942, has no evidentiary effect in proving 
the existence of the conspiracy during the later period in which the 
theatre claimed it was damaged. 


Harsam Distributors, Inc. @ Wagonfeld v. Federal Trade Com- 
mission (C. A. 2d Cir., decided Feb. 13, 1959). 

A Federal Trade Commission order prohibiting perfume dis- 
tributors from representing that their perfume regularly sold for 
a price that was never, in truth, its usual and customary price is 
affirmed. The distributors also violated the Federal Trade Com- 
mission Act by selling, as an imported perfume, a foreign concentrate 
combined in this country with domestic alcohol. 


Anheuser-Busch, Inc. v. Federal Trade Commission (C. A. 7th 
Cir., dated April 13, 1959). 

A brewer selling on a nationwide basis did not unlawfully dis- 
criminate in prices when it reduced its beer prices in the St. Louis 
market to practically equal those charged for local and regional beers 
in that market, while not making such reductions elsewhere in 
the country. The Court of Appeals for the Seventh Circuit, in so 
holding, reverses a Federal Trade Commission ruling that such price 
reductions, since they injured the brewer’s competitors in the St. Louis 
market, were illegal under Section 2(a) of the Clayton Act. The 
Court rules that the price reductions were not “price discriminations” 
within the proscription of Section 2(a). “Lacking a showing of dis- 
crimination within the St. Louis area, there is no relationship existing 
between * * * (the brewer’s) competitors in that area and either 
its competitors or its customers in other areas which justifies” the 
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conclusion that an unlawful discrimination had been shown in that 
area. 


Jewel Tea Co. v. Local Unions Nos. 189, 262, 320, 546, 547 
and 638, et al. (U.S. D. C. N. D. IIL, E. Div., filed March 31, 1959). 


Locals of a meat cutter’s union which allegedly effectuated a 
conspiracy, with an association of independent food retailers, to 
suppress competition among retail meat markets by limiting the 
hours of operation to a daily period extending from 9 A. M. to 6 P. M. 
are not entitled to a dismissal of an antitrust action against them. 
The normal activities of workingmen in forming a union and further- 
ing their interests are exempt from suits under the antitrust laws; 
however, labor unions are amenable to the Sherman Act where they 
combine with non-labor groups for objectives outside the field of 
labor relations. 


Afran Transport Co., et al. v. National Mantime Union, et al. 
(U. S. D. C. S. D. N. Y., filed Feb. 24, 1959). 

Foreign shippers in an action to enjoin two seamen’s unions 
from picketing and boycotting their ships, are entitled to go to trial 
on their contention that the unions were not acting in furtherance 
of a legitimate labor objective, but were motivated by political, 
international, and governmental considerations. If that contention 
is established, the unions might not be entitled to the protection 
that the Norris-LaGuardia (anti-injunction) Act would otherwise 
give them. The shippers also raised other issues of fact to be decided 
by a trial, including the questions of whether or not the unions had 
unlawfully combined with a non-labor group, and whether or not 
the National Labor Relations Board had primary, exclusive juris- 
diction of the matter. The unions had successfully resisted the 
shippers’ motion for a temporary injunction, but that did not mean 
that there were no issues of fact to be tried. 


A. C. Becken Co. v. The Gemex Corporation (U. S. D. C. 
N. D. Ill., E. Div., dated March 27, 1959). 

A watch band manufacturer did not violate the Sherman Act 
when it refused to continue to sell its products to a wholesaler after 
advising the wholesaler that it did not wish to sell to wholesaler: 
who cut prices and do not sell at factory suggested resale prices. 
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Tri-Continental Financial Corporation v. Tropical Marine En- 
terprises, Inc., et al. (C. A. 5th Cir., dated April 8, 1959). 


A covenant which provided that a purchaser of a ship would not 
use the vessel in the ferry trade between Cuba and certain states 
of the United States for a period of ten years was reasonably limited 
as to time and territory. Therefore, the restriction was not an un- 
lawful restraint of trade under Sections 1 and 2 of the Sherman Act. 


Sandee Manufacturing Co. v. Rohm & Haas Co. (U. S. D. C. 
N. D. Ill, E. Div., dated March 20, 1959). 

Allegations relating to a basic ingredient used in manufacturing 
“acrylic sheet’ are relevant to a plastic producer’s charge that a 
manufacturer of such “acrylic sheet’ monopolized the field and 
excluded the producer by means of a “price squeeze.” The pro- 
ducer alleged that the manufacturer occupied 70 per cent of the 
domestic market in the basic ingredient, accounted for the other 
30 per cent by price fixing agreements with other manufacturers, and 
made it impossible for others to compete in the manufacture of 
“acrylic sheet” by keeping the price of the basic ingredient at an 
artificially high level.. The producer charged that the manufacturer, 
when using the basic ingredient in manufacturing its own “acrylic 
sheet,” charged itself a lower price than it charged to others. Ac- 
cording to the court, such a practice stands clearly condemned. For 
that reason, interrogatories propounded by the producer which in- 
quire into the manufacturer's internal bookkeeping, cost information, 
and manufacturing processes are sustained. 


Kerran © Kerran v. Federal Trade Commission (C. A. 10th Cir., 
dated March 19, 1959). 


Oil refiners who marketed re-refined lubricating motor oil in 
containers indistinguishable from those used generally to market oil 
refined from virgin crude oil, without disclosing that their oil was 
made from previously used oil, engaged in a deceptive practice in 
violation of Section 5(a) of the Federal Trade Commission Act. 
While it might be true that the re-refined oil is as good in quality 
as that produced from virgin oil, the public is entitled to know the 
facts and make its own choice between new and previously used oil. 
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Empire Sportswear, Inc. v. Newsday, Inc. (N. Y. Sup. Ct., App. 
Div., 2nd Dept., dated April 7, 1959). 

A newspaper is not required to publish advertisements that pro- 
pose the sale of goods in violation of fair trade agreements entered 
into under the New York Fair Trade Act. Since its contract with 
the advertiser gave it the right to approve all advertising, the news- 
paper does not have to publish the advertisements even if it is assumed 
that the newspaper would not be liable to the manufacturer of the 
fair trade items. 


Blaski v. Inland Steel Company, et al. (U. S. D. C. N. D. IIL, 
E. Div., filed March 31, 1959). 

A purchaser of steel products failed to show that he was injured 
by a steel product manufacturer's alleged acquisition of various com- 
panies in violation of Section 7 of the Clayton Act. The purchaser 
did not show anything from which it could be deduced that any- 
thing that the manufacturer had done had injured him. At the 
most, the purchaser described a situation that could affect the economy 
of the nation as a whole. 


L. H. LaRouche v. United Shoe Machinery Corporation (U. S. 
D. C. D. Mass., dated Jan. 30, 1959). 

An individual who manufactured shoe machinery from 1938 
to 1946 has no cause of action against a shoe machinery manu- 
facturer who allegedly monopolized that business. Since the complaint 
was not filed until April of 1957, any cause of action which arose 
during that period was barred by the Federal four-vear statute of 
limitations. Also, the running of the limitation period was not tolled 
by the pendency of a Government action against the manufacturer 
because the Government case was terminated more than a vear 
before the filing of the complaint. -\s to the individual's claims that 
his shoe manufacturing “research” business was injured after 1946, 
the complaint failed to allege any violation of the Sherman Act or 
any direct injurv to the individual's business. 

Fleishmann Distilling Corp. v. Frontier Liquor Corp. (XN. Y. Sup. 
Ct., N. Y. County, Sp. Term, Part I, dated April 6, 1959). 

A plaintiff is not barred from recovering the price of goods sold 


even though the contract of sale contained a provision that m‘ght 
have been in violation of the antitrust laws. Recovery is not barred 
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where the allegedly illegal provision is not an inherent part of the 
contract and is separable from the promise to pay for the goods. 


The Nelligans v. Ford Motor Company (C. A. 4th Cir., decided 
Jan. 5, 1959). 

An automobile dealer's complaint alleging that a manufacturer 
of automobiles, in conspiracy with a dealer advertising organization, 
compelled the dealer to contribute to the advertising organization 
$25 a car for the purpose of advertising the manufacturer’s auto- 
mobiles was properly dismissed as not stating a cause of action under 
Section 3 of the Clayton Act or Sections 1 and 2 of the Sherman Act. 


Reid v. Prentice-Hall, Inc. (C. A. 6th Cir., filed Dec. 23, 1958). 

The dismissal of a treble damage action on the ground that the 
plaintiff failed to comply with a trial court order, providing for the 
dismissal of the action unless the plaintiff completed a settlement 
agreement between the parties, is affirmed. 


Secatore’s, Inc. v. Esso Standard Oil Company (U. S. D. C. 
D. Mass., dated March 17, 1959). 

A refiner which allegedly sold gasoline to commercial consumers 
at a lower price than it sold to an operator of retail service stations 
did not violate the Robinson-Patman Price Discrimination Act since 
no competition was affected. Although the retailer was a potential 
competitor of the refiner for the business of the allegedly favored 
customers, it could not compete for them successfully unless 
it could purchase gasoline at a lower price than they could buy 
gasoline from the refiner. The refiner, however, was under no ob- 
ligation to sell to the retailer at a lower price for the purpose of 
enabling the retailer to compete with it for the business of its own 
customers. In addition, there was no violation of the Act in the 
refiner’s refusal to extend credit to the retailer while granting it to 
other retailers. The extension of credit is not a “service or facility” 
which must be accorded to all purchasers on proportionally equal 
terms, and even if it were, the denial of credit to the retailer was 
justified. 

Bragen v. Hudson County News Company (U.S. D. C. D.N. J., 
filed Dec. 19, 1958). 

A retailer of newspapers and periodicals failed to allege facts 
showing that a wholesaler which refused to supply him had monop- 
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olized the distribution of such publications in violation of Section 2 
of the Sherman Act. The wholesaler contended that it refused to 
supply the retailer because he failed to pay his account, and that 
service to him would be resumed upon his payment of that indebted- 
ness. Under those circumstances, the refusal to deal was not unlawful. 
Furthermore, there was no showing that the wholesaler unlawfully 
“tied” the sale of unwanted magazines to the sale of more desirable 
publications, or that any of the acts alleged restrained interstate 
trade or injured the public. 


The American Securit Company v. Hamilton Glass Company, 
Inc., et al. (U.S. D. C. S. D. Ind., filed Feb. 13, 1959). 


Pursuant to a settlement agreement, a judgment is entered in a 
patent infringement suit declaring that the plaintiff was not guilty 
of a violation of the antitrust laws, a violation of a Government 
consent decree, or a misuse of its patents. It had been asserted that 
the plaintiff unlawfully engaged in the package licensing of its 
patents. 


Radiant Burners, Inc. v. American Gas Association, Inc., et al. 


(U. S. D. C. N. D. IIL, E. Div., filed March 11, 1959). 


A corporation was properly sued in a district where it “transacted 
business” by “inspecting” appliances manufactured there. Also, 
“out-of-state” service of process on the corporation, under the au- 
thorization of the antitrust laws, would not be quashed even if the 
supporting antitrust action should be removed by a dismissal of that 
complaint for failure to state a cause of action. 


Hohensee, et al. v. The Goon Squad, et al. (U. S. D. C. M. D. 
Pa., filed March 19, 1959; amended March 24, 1959). 


A complaint in which a lecturer, writer and seller of food 
products charged that his business was injured by a conspiracy against 
him stated no cause of action under the antitrust laws against a 
judge before whom he had previously appeared as a litigant, a news- 
paper which had reported his court appearances, and the officials 
of a penitentiary where he had been incarcerated. The judge and 
the officials of the penitentiary are not liable because of the protection 
afforded to the “judicial process,” and the newspaper is protected 
by the “freedom of the press” guarantee of the First Amendment 
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to the Federal Constitution. Also, the complaint is defective in failing 
to set forth a restraint of interstate trade and injury to the public. 


The A. L. B. Theatre Corporation v. Loew’s Incorporated, et al. 
U. S. D. C. N. D. IIL, E. Div., filed Feb. 27, 1959). 

A motion picture exhibitor which claimed that a conspiracy 
among distributors prevented it from obtaining films that were avail- 
able to its competitors is permitted to allege matters relating to the 
history of the alleged conspiracy from the date of its inception, prior 
to 1935. Also, allegations relating to a prior Government decrec 
entered against the distributors are permitted to stand. 


Arlington Glass Co., Inc., et al. v. Pittsburgh Plate Glass Com- 
pany, et al. (U. S. D. C. N. D. Ill, E. Div., filed March 4, 1959). 

A plaintiff in a treble damage antitrust action is not required 
to answer, on deposition, questions concerning the activities of a 
“club” which allegedly sponsored and paid for the litigation. Also, 
the plaintiff is not required to disclose the testimony he gave before 
a grand jury which investigated possible antitrust violations in the 
defendant’s industry. 


Loew’s Incorporated v. Don George, Inc. (Sup. Ct., La., dated 
March 23, 1959). 

A one year statute of limitations applies to a counterclaim for 
treble damages under the Louisiana antitrust laws, and the running 
of the statute of limitations was not tolled by a Louisiana statute 
suspending the running of statutes of limitations during the pendency 
of a United States antitrust action. Also, the Louisiana Supreme 
Court rules that a state court does not have jurisdiction to entertain 
a damage action under the Federal antitrust laws. 


Staten Island Motors, Inc. v. American Motors Sales Corp. 
U.S. D. C. D.N. J., filed Jan. 21, 1959). 

In one of the first decisions construing the Automobile Dealer 
Franchise Act, a Federal District Court rules that an automobile 
dealer did not establish that an automobile sales company failed 
to act in “good faith” in performing or complying with the terms 
of the dealer's 1957 franchise or in not renewing the dealer’s 
franchise for 1958. “Good faith,’ the court points out, must be 
determined in the context of coercion or intimidation or threats of 
coercion or intimidation. Finding that there were no acts of coercion 
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or intimidation or threats thereof on the part of the sales company 
in performing the 1957 franchise or in not renewing the franchise 
for 1958, the court rules that the dealer’s action for damages must 
fail. 


Montana-Dakota Utilities Co. v. Williams Electric Cooperative, 
Inc. (C. A. 8th Cir., dated Feb. 10, 1959). 

A contract under which a public utility and an electrical coopera- 
tive (1) divided the territory within which each would render ser- 
vice and (2) agreed not to solicit each other’s customers is contrary 
to public policy and is therefore void. Such contracts are illegal under 
North Dakota law. The general rule is that contracts between quasi- 
public corporations, having for their object the division of terri- 
tory, are against public policy, and being so, are void, untempered by 
any application of the rule of reason. 


Ashville Tobacco Board of Trade, Inc., et al. v. Federal Trade 
Commission (C. A. 4th Cir., decided Jan. 20, 1959). 


There was substantial evidence to support a Federal Trade 
Commission ruling that certain regulations of a tobacco board of trade 
governing the allocation of selling time to warehousemen unreason- 
ably restrained trade in the purchase and sale of tobacco in violation 
of the Federal Trade Commission Act. While the Commission’s 
condemnation of a gain or loss provision in the board’s regulations 
and of the board’s new warehouse provision in connection with the 
gain or loss provision was justified, it was not clear that the new 
warehouse provision itself or combined with a reasonable gain or 
loss provision would unduly restrain trade. Also, the Commission 
had jurisdiction to challenge the board’s regulations and activities 
since they did not constitute regulations and activities of the State 
of North Carolina. 


In Re: P. Lorillard Company (C. A. 4th Cir., dated Jan. 7, 
1959). 

A tobacco company is fined $40,000 for violating a decree of a 
United States Court of Appeals enforcing an FTC order prohibiting 
the company from misrepresenting the nicotine and tar content of 
its brand of cigarettes. The advertisements found to be in violation 
of the decree were released by the company without having applied 
for or obtained from the Court or the Commission a revision of the 
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order. In enforcing the order, the court had ruled that the company 
could apply for a revision of the order if its advertising should become 
truthful. 


United Banana Co., Inc., et al. v. United Fruit Co., et al. (U. S. 
D. C. D. Conn., filed Feb. 10, 1959). 

Banana distributors which charged an importer with violations 
of the Sherman Act have a recovery period of more than seven 
years under the Federal four-year statute of limitations. The running 
of the four-year period was tolled by the pendency of a prior Govern- 
ment action against the importer on the same charges. 


Beloit Culligan Soft Water Service, Inc., et al. v. Culligan, Inc. 
(U.S. D. C. N. D. Ill, E. Div., dated Jan. 29, 1959). 

An FTC consent order prohibiting a supplier of water softening 
equipment from requiring its dealers not to deal in the products of 
its competitors cannot be used by the supplier to nullify its dealership 
contracts. Moreover, even if the supplier had proven that the con- 
tracts violated Section 3 of the Clayton Act, the dealers, innocent 
of any violation, would still be entitled to performance by the supplier. 


Surgitube Products Corp. @ Hochmann v. Scholl Mfg. Co., Inc. 
(C. A. 2d Cir., decided Jan. 30, 1959). 

The affirmative of a trial court’s ruling that a patent was invalid 
rendered moot other defenses to the patentee’s infringement action; 
therefore, it was not necessary to examine the trial court’s ruling 
that the patentee misused its patent and thereby foreclosed its right 
to bring suit. 


Niash Refining Co. v. Avedon Mfg. Corp. (N. Y. Sup. Ct., 
N. Y. County, Sp. Term Part I, Jan. 13, 1959). 

A patentee’s action to recover royalties under a patent licensing 
agreement is dismissed. The patent involved was invalid, and the 
licensee was permitted to urge that invalidity in order to attack the 
licensing agreement as a price fixing arrangement in violation of the 
Sherman Act. 


The American Securit Company v. Shatterproof Glass Corp. 
(U. S. D. C. D. Del., dated Sept. 22, 1958). 

Where the Federal District Court in Delaware ruled that a 
patentee could not enforce its patents against a defendant because 
of the patentee’s misuse of the patents and actions in violation of a 
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Government antitrust consent decree entered in a Federal District 
Court in Ohio, the Delaware court subsequently rules that it has 
the power to enjoin the patentee from relitigating the patent misuse 
and Government decree violation issued in the Ohio court. The con- 
tention that the Ohio court has primary jurisdiction over such issues 
because the consent decree was entered in that court is rejected by 
the Delaware court. 


Sperry Products, Inc., et al. v. Aluminum Company of America 
& Electro Circuits, Inc. (U. S. D. C. N. D. Ohio, E. Div., filed 
Jan. 5, 1959). 

Charges that a patentee of devices for detecting flaws in metal 
products misused its patents in violation of the antitrust laws are 
not established by an alleged infringer of patents covering such 
devices. No antitrust violations are shown in the patentee’s refusal 
to sell its devices to its competitors in the commercial testing business, 
accumulation of patents, use of name plates listing patents not em- 
bodied in the devices, restriction on the use of the devices, sending 
of notices of infringement, institution of the instant infringement 
suit, or foreign patent licensing policy. 


Riss @ Company, Inc. v. Association of American Railroads, 
et al. (U. S. D. C. D. C., dated Jan. 16, 1959). 

A Federal district court, in a motor carrier’s treble damage action 
charging railroads with conspiring to destroy the motor carrier’s 
business, need not refer to the Interstate Commerce Commission 
the issue of whether rate reductions by the railroads are immune 
from the operation of the antitrust laws under Section 5a of the 
Interstate Commerce Act. The rate reduction issue was not the 
sole or dominant issue of the case, and undue delay would result 
from a referral of that issue to the Commission. Also, the motor 
carrier could still allege the rate reductions as one of the means used 
by the railroads to effect the conspiracy charged even if the Com- 
mission ruled that those reductions conformed to the standards of 
the Act. 


McElhenney Co., Inc., et al. v. Western Auto Supply Co. (U. S. 
D. C. W. D. S. C., filed Nov. 18, 1958). 


A manufacturer and distributor of home and automobile supplies 
did not violate the Clayton or Sherman Act by cancelling the fran- 
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chises of retail dealers who handled products distributed by the 
manufacturer’s competitors. Cancellation of the franchises did not 
show an unlawful exclusive dealing arrangement in violation of 
Section 3 of the Clayton Act since no actual sales to the dealers 
on the condition that they refrain from dealing in the goods of 
others were alleged. There was no monopolization or attempt to 
monopolize since a manufacturer's natural monopoly of its own 
brand name products does not violate Section 2 of the Sherman Act. 


Colonial Drive-In Theatre, Inc. v. Warner Bros. Pictures, Inc., 
et al. (C. A. 2d Cir., decided Jan. 26, 1959). 

Motion picture theatres’ treble damage actions are restored to 
a trial court’s docket for trial and adjudication after having been 
dismissed for failure to prosecute. The theatres had been faced with 
an exigency caused by the disqualification of their attorney and were 
not guilty of inordinate delay in trying to find new counsel. 


Federal Trade Commission Activity 


FTC v. Eastern Canners, Inc. (FTC Dkt. #7423, Complaint, 
March 16, 1959). 

Eastern Canners, -Inc., Glenside, Pa., and its president and 
majority stockholder were charged by the Federal Trade Commission 
with receipt of illegal brokerage on grocery purchases. 

The concern buys and sells canned fruits and vegetables and many 
other grocery items. Its annual sales volume is well over $2 million, 
the complaint says. 

The respondents allegedly make many purchases for their own 
account from various food packers or sellers on which they receive 
brokerage fees or discounts in lieu of brokerage ranging from 114% 
to 4%. 

These practices, the complaint charges, violate Sec. 2(c) of the 
Robinson-Patman Amendment to the Clayton Act. 


FTC v. Bigelow-Sanford Carpet Co., Inc., et al. (FTC Dkt. 
#7420-22, Complaints, March 16, 1959). 

Charges of price discrimination were brought by the Federal 
Trade Commission against: Bigelow-Sanford Carpet Co., Inc., New 
York City, Mohasco Industries, Inc., Amsterdam, N. Y., and Hat 
Corp. of America, South Norwalk, Conn. 
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Mohasco is the nation’s largest manufacturer of rugs and carpets 
with its Mohawk and Alexander Smith lines; Bigelow-Sanford is 
a substantial factor in the same industry and also makes two lines, 
Bigelow rugs and carpets and Sanford carpets; and Hat Corp. is 
the second largest hat manufacturer in the country, selling Dobbs, 
Knox, Champ, Cavanaugh and other well known brands. 

The FTC’s separate complaints charge that the three concerns 
annual quantity discount systems result in smaller customers paying 
higher prices than their competitors who buy in greater volume. 
(No discounts whatever are paid on yearly purchases of less than 
$5,000; over that figure, rebates increase gradually to a maximum 
of 5% on purchases of $100,000 from Bigelow-Sanford and Hat 
Corp., and $105,000 from Mohasco. ) 

A further allegation is that these manufacturers allow chain 
store organizations to combine the purchase volume of all their 
various outlets so as to qualify for the maximum 5% discount. 
Frequently, the purchase volume of the separate individual stores 
is too small to justify any such discount at all, the complaints say. 

Chains allegedly receiving these illegal price advantages include 
The May Department Stores and Allied Stores Corp. 

These examples of the favored treatment given the chains are 
cited: 


In 1956, Mohasco’s Smith Division paid the Allied chain a re- 
bate exceeding $11,000 on purchases of some $250,000. Individually, 
21 of the 32 participating Allied stores did not qualify for any 
rebate, and none qualified for the approximately 5% discount allowed 
for all 32. 

That same year, Hat Corp. gave the May chain a rebate of 
almost $8,300 on approximately $165,000 in purchases, although 
none of the 11 individual stores had sufficient volume to earn this 
5% discount. On a non-aggregated basis, the total rebate would 
have been only about $5,200 or $3,000 less than the amount paid. 

Bigelow-Sanford granted the Allied chain a rebate of more than 
$41,000 on slightly less than $825,000 in purchases in 1955. In- 
dividually, 15 of the 44 participating stores failed to qualify for any 
rebate, 13 qualified for a 1% rebate, and none qualified for the 5% 
actually allowed. 
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In many instances, the complaints allege, non-chain customer: 
buy in greater volume than that of a competing individual store 
of the chain favored with the 5° rebate, but receive either no 
discount or at best a low bracket discount. 

The effect of these price discriminations may be substantially 
to lessen competition between the favored and non-favored customers 
in violation of Sec. 2(a) of the Robinson-Patman Amendment to 
the Clayton Act, the complaints conclude. 


FTC v. Southwest Automotive Distributors, Inc., et al. (FTC 
Dkt. #6890, Consent order, April 16, 1959). 

Southwest Automotive Distributors, Inc., Los Angeles, Calif., and 
its 33 jobber members have agreed to a Federal Trade Commission 
order to stop inducing and accepting discriminatory prices from 
their suppliers of automotive parts and supplies. 

The Commission adopted two initial decisions by Hearing Ex- 
aminer Earl J. Kolb based on consent orders agreed to by the 
respondents and the FTC’s Bureau of Litigation. 

In its complaint of September 17, 1957, the FTC alleged that 
Southwest is operated by the jobbers as a mere bookkeeping device 
to induce favored prices. It is not the purchaser as purported but 
merely an agent through which members are billed and pay for 
automotive parts and supplies. 

The complaint charged the jobbers use their combined bargain- 
ing power to demand and get discounts not made available to 
competitors, and replace suppliers not granting discriminatory prices 
with others who do. 

The complaint alleged that suppliers granting quantity discounts 
must base them on the combined purchases of all group members, 
although competing jobbers are granted allowances upon only their 
individual purchases. 

The order forbids the respondents to induce or accept a net price 
they know is lower than that which the supplier charges other cus- 
tomers, where (1) the seller competes for their business with others, 
and (2) they compete with all customers of the seller. In determining 
“net price,” discounts, rebates, allowances, deductions or other selling 
conditions affecting net price must be taken into account. _ 
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All respondents, except one jobber and its officials, requested that 
the Commission either withhold its decision or stay the effective date 
until certain competitors are subject to similar orders. 

Denying the request, the FTC held that “no sufficient ground, 
have been established to justify the requested stay.” 


FTC v. Metropolitan Automotive Wholesalers Coop., Inc., et al. 
(FTC Dkt. #5724, Order, March 27, 1959). 

The Federal Trade Commission announced it has ordered Metro- 
politan Automotive Wholesalers Cooperative, Inc., New York City, 
and its 17 member jobbers of automotive parts and supplies to stop 
inducing or accepting discriminatory prices from their suppliers. 

Denying an appeal by the respondents, the Commission adopted 
Hearing Examiner Earl J. Kolb’s initial decision of July 17, 1958. 

The jobbers have violated Sec. 2(f) of the Clayton Act, as 
amended, by receiving rebates up to 19% higher than those received 
by their competitors. The jobbers knew or should have known these 
rebates could not be legally justified, the FTC ruled. 

“We think,” the FTC’s opinion by Commissioner Sigurd Ander- 
son stated, “the evidence is clear that respondent jobbers were not 
in fact purchasing their requirements from the membership corpo- 
ration but were using this device to obtain discounts or rebates 
which they would not have received if they had purchased in- 
dividually. As found by the hearing examiner, the only change 
in the purchasing procedure followed by jobbers after becoming 
members of the group was that, as members, they forwarded their 
purchase orders through the group headquarters and were billed 
in the same manner. It is also clear that annual volume rebates 
based upon the aggregate purchases of all members of the group 
were paid by the seller to the corporation and that these rebates 
or discounts, less expenses, were distributed to the members in pro- 
portion to the amount of each jobber’s individual purchases. The 
fact that the corporation did not distribute these rebates immediately 
upon receipt thereof from the seller and was thereby able to build 
up a surplus fund, as pointed out by the respondents, is of no 
particular significance. The important facts are that the corporation 
was merely a device cr instrumentality for collecting the rebates, 
that these rebates were paid, or were earmarked for payment, to 
the individual members, and that the prices paid by the members 
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were thereby reduced by approximately the difference between the 
amount of such rebates and the amount of the rebates which they 
would have received based upon their individual purchases.” 

The Commission rejected the respondents’ argument that counsel 
supporting the complaint had not met the burden of proof necessary 
to establish a 2(f) violation, under the Supreme Court decision in 
the Automatic Canteen Company of America case. 

As the Commission stated in two recently decided companion 
cases (D. 5766—Borden-Aicklen Auto Supply Co., Inc., et al., and 
D. 5767—D & N Auto Parts Co., Inc., et al.), Commissioner Ander- 
son said, the Supreme Court’s holding was, in effect, that the evi- 
dence must show that the buyer is not a mere unsuspecting recipient 
of the discriminatory prices but that he induced or received them 
knowing full well there was little likelihood of a cost justification 
defense available to the seller. (The law does not forbid price dif- 
ferentials by sellers which make only due allowance for differences 
in manufacturing, selling or delivery costs. 

Giving detailed reasoning, the Commission held that the jobbers 
knew or should have known the cost justification and other statutory 
defenses were not available to their suppliers. 

Also rejected was the respondents contention that there is no 
proof the lower prices they received would lessen competition or 
tend to create a monopoly. 

“The evidence shows,’ Commissioner Anderson pointed out, “that 
these jobbers are engaged in a highly competitive business involving 
the sale of thousands of items at small margins of profit. The im- 
portance of the higher rebates which they received is illustrated by 
the fact that they and other jobbers who testified invariably take 
advantage of the 2% cash discount allowed by their suppliers. The 
fact that they consider this discount to be of importance in increasing 
their margin of profit and reducing the cost of acquisition of their 
merchandise is clear. In view of this competitive situation, it is our 
opinion that the receipt by respondent jobbers of the preferential 
prices reflected by the record may be substantially to lessen com- 
petition as between the jobbers and their competitors.” 

The Commission upheld the examiner’s dismissal of the Dec. 20, 
1949, complaint as to the Cooperative’s officers and directors because 
these have been changed from time to time. 
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FTC v. Columbus Coated Fabrics Corp., et al. (FTC Dkt. 
#6677, Order, April 9, 1959). 

The Federal Trade Commission ordered a stop to the conspiracy 
between Columbus Coated Fabrics Corp., Columbus, Ohio, and two 
of its dealers in the New York City area, to boycott a New Jersey 
concern which had been cutting prices on “Wall-Tex,’ a washable 
fabric wall covering made by Columbus. 

The two distributors are Philan, Inc., Brooklyn, N. Y., the largest 
wholesaler of Wall-Tex; and Zins Wallpaper Co., Newark, N. J., the 
third ranking distributor. 

The Commission, with Commissioner William C. Kern not par- 
ticipating, adopted the findings and order in Hearing Examiner 
Frank Hier’s initial decision of July 8, 1958. 

The evidence, the FTC ruled in its opinion by Chairman John 
W. Gwynne, supports the examiner's conclusion that all three respon- 
dents have conspired to prevent N. Siperstein, Inc., of Jersey City, 
from obtaining Wall-Tex, and have threatened to boycott Siper-tein’s 
suppliers. 

The Commission also upheld the examiner’s dismissal in the 
complaint, issued Nov. 8, 1956, that the respondents illegally fixed 
and maintained (1) uniform fixed suggested dealer resale price’, 
and (2) exclusive sales territories for distributors. 

The evidence indicates that any “dealer may sell Wall-Tex any- 
where he wishes” and that “prices are a:result of the competitive 
situation at the time of a particular sale rather than of any agreement 
or of any attempt to enforce a suggested price,” the opinion stated. 

Concerning the respondents’ illegal boycott activities, Chairman 
Gwynne said Siperstein was buying Wall-Tex from Philan and selling 
it to other dealers in both Philan’s and Zins’s areas for less than 
either charged. Their efforts to get him to stop cutting prices were 
unsuccessful. Philan knew from past experience that cutting off 
Siperstein as a customer would not entirely solve the difficulty be- 
cause he could buy from others. About March 21, 1955, Philan hired 
the Pinkerton Detective Agency to keep a secret watch on deliveries 
to Siperstein’s warehouse and secure the consignee’s name and the 
order number on the carton. The identity of Siperstein’s supplier 
could be learned from this number, upon application to Columbus. 
A few days later, about April 1, 1955, Philan cut off further sales 
to Siperstein. 
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Several dealers who sold to Siperstein were told by Zins to stop 
doing so, and one was informed his supply would be cut off if he 
did not comply, the opinion continued. 

Agreeing with the examiner that Columbus participated in the 
boycott, the Commission noted that the concern was frequently in 
touch with Philan by telephone and that its salesmen and promotion 
men travel about the trade areas. “Thus, Columbus was kept well in- 
formed of the situation existing among its distributors and dealers,” 
said Chairman Gwynne. 

“It also appears,” he continued, “that Philan notified Columb::s 
by telephone of the 1955 cut off. Philan secured an opinion of its 
attorney concerning its right to quit selling to Siperstein and sent 
a copy thereof to'Columbus. One of the items of information which 
Pinkerton planned to secure was the order number placed on the 
cartons by Columbus. Having this information, the consignee could 
be determined, but only with the assistance of Columbus. After the 
cut off, Siperstein attempted and sometimes succeeded in buying 
Wall-Tex from Columbus distributors other than Philan and Zins. 
Certainly the direct way to learn the facts about that and to block 
it was through Columbus. Columbus was the logical allv for Philan 
and Zins in their war against Siperstein.” 


FTC v. Reynolds Metals Co. (FTC Dkt. #7009, Init. Dec., 
March 20, 1959). 


A Federal Trade Commission hearing examiner has ruled that 
Reynolds Metals Co., Richmond, Va., one of the nation’s leading 
producers of aluminum, violated the antimerger law by purchasing 
one of its customers, Arrow Brands, Inc., Long Beach, Calif., on 
August 31, 1956, for about half a million dollars. 

Examiner Frank Hier held that the acquisition may substantially 
lessen competition or tend to monopoly in the conversion and sale 
of decorative aluminum foil to the florist trade, in violation of Sec. 7 
of the Clayton Act. Florists use the product to wrap potted plants 
and cut flowers. 

His order would require Reynolds to divest itself of the assets 
acquired, as well as those acquired by Arrow since the acquisition. 
Also, it would forbid Reynolds to acquire in the future any corpo- 
ration which makes or sells florist foil. 
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Prior to the acquisition, the examiner said, Arrow was a leader 
‘estimatedly accounting for more than 25% of approximately $2 
million total annual sales) among seven or eight domestic concerns, 
all small, which convert unmounted aluminum foil into floral foil. 
The finished product was sold by them to the florist trade through 
some six to seven hundred florist wholesalers, of which 90% are small 
businessmen unable to purchase in large lots. Entry in the industry 
was easy, with low capital outlay, standardized and plentiful ma- 
chinery and no dearth of supplies. 

After finding that competition in new designs, colors, patterns 
and prices has been intense among these relatively small concerns, 
the examiner commented: 

“The acquisition has materially altered this picture. One of this 
group of small businesses now has behind: it over $600 million in 
resources, with nearly $40 million set aside for general expansion, 
with a $500,000 new plant having production facilities beyond those 
of any other, built with funds supplied by respondent. The financial 
statements of Arrow Brands, Inc. at the time of acquisition negate 
any possibility of such an undertaking. In addition, respondent has 
materially increased Arrow Brands, Inc., advertising budget pro- 
viding at least two spot commercials on its nation-wide television 
programs. From their financial statements in the record, none of 
Arrow’s competitors can afford any such promotional efforts.” 

In addition, the examiner said, Reynolds’ October 1957 price 
reduction on floral foil during a price war was below cost. Con- 
fidentially received sales figures show that competitors not meeting 
the price cut “have lost sales materially since then, two of them to the 
vanishing point.” Arrow’s sales increased 18.9%, and two com- 
petitors who met the cut “have operated in the red since then,” 
continued the examiner. 

Rejecting Reynolds’ contention that the below-cost was forced 
by foreign foil competition, Examiner Hier ruled: 

“The latter first appeared in this florist foil market in early 1954 
at 52 cents a roll compared to $1.00 a roll domestic. In the suc- 
ceeding two years all the domestic florist foil sellers operated at a 
profit. Foreign foil was under a competitive disadvantage with 
them in that a minimum order of 2,500 rolls was required which 
only 10 percent of the market could afford, three months’ delivery 
and spot cash. Notwithstanding this foreign foil competition price- 
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wise, in 1956 Arrow raised its prices another 15 cents a roll to $1.00 
and remained there until one month after the acquisition by respon- 
dent when it was again cut to 85 cents a roll. Raising its prices 
cost Arrow no loss in sales—they and the profits therefrom increased 
in spite of this foreign foil competition. The hearing examiner does 
not accept this as the sole cause of the below-cost cut. Whether 
it was or was not, the power to sustain repeated losses and sell below 
cost has been demonstrated, a power not before possible to Arrow, 
in view of its financial resources as shown by its statements. 

* * * In any event, a heavily loaded donkey may still bear the 
burden, if that last additional sack is not added. It cannot be said 
that he was overloaded in the first place. The florist foil commerce 
had this foreign cross to bear since 1953, and moved on to increased 
sales and profits notwithstanding, but apparently from this record this 
acquisition and the subsequent price cutting was that last full measure 
which broke the donkey’s back.” 

Also rejected was Reynolds’ contention that there has been no 
exclusion of competitors because of the acquisition. 

“Respondent now has the power to exclude its aluminum foil 
producing competitors from selling to Arrow Brands, Inc. True, 
Arrow’s purchases from respondent in 1955 were only 135,000 
pounds with 10 percent bought elsewhere, amounting to only about 
150,000 pounds total as against a total of aluminum foil sold in 
1955 of more than 175 million pounds, but the record abundantly 
shows that this relatively small amount was evidently quite important 
saleswise not only to respondent but to its competitors, Alcoa, Kaiser 
and others, because of their constant solicitation and promotion, as 
do respondent's documents contemporaneous with the acquisition,” 
the examiner stated. 

Another argument advanced by Reynolds, that the effect of the 
acquisition is de minimis, seems to be based on the assumption that 
Sec. 7 ignores the capture of small markets from small businessmen, 
the examiner noted. 

“This hearing examiner does not believe the statute as amended 
was so intended. This case presents the picture of eight or ten small 
commercial units in imminent danger of being forced out of a formerly 
commercially livable enterprise by reason of the acquisition attacked. 
Much damage has already occurred, more with finality is reasonably 
to be expected. If the present and probable plight of these victims 
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is to be ignored and written off as too insignificant it will have to be 
for others, at higher levels, to do it,” he concluded. 


FTC v. Market Forge Co. (FTC Dkt. #7243, Consent order, 
April 13, 1959). 

A consent order announced by the Federal Trade Commission 
requires Market Forge Co., Everett, Mass., the nation’s largest manu- 
facturer of auto luggage carriers, to stop discriminating in price 
among its customers. 

The Commission adopted an initial decision by Hearing Examiner 
Robert L. Piper based on an order agreed to by Market Forge and 
the FTC’s Bureau of Litigation. 

The company was charged by the Commission last August 28 
with violating Sec. 2(a) of the Robinson-Patman Amendment to 
the Clayton Act by charging competing customers different prices 
under its four-way pricing classification: “jobbers,” “distributors,” 
“key accounts,” and “national chain key accounts.” 

The complaint had alleged that many jobbers, generally re- 
tailers, are classified by Market Forge as “distributors” and are 
charged about 10% less than their non-favored competitors; “kes 
accounts,” generally large retailers and wholesalers, not only are 
charged 5% less than “distributors” but receive price reductions 
covering freight, and some are allowed extended billings; and “national 
chain key accounts,” usually large chain stores, pay from 10¢ to 
25¢ per item less than the “key accounts” and are granted more 
liberal freight allowances than customers in any other classification. 

The order requires Market Forge to charge the same net prices 
to competing customers in the future. 


FTC v. Ward Baking Co. (FTC Dkt. +6833, Consent order. 
Feb. 24, 1959). 

The Federal Trade Commission approved a consent order pro- 
hibiting Ward Baking Co., New York City, from granting pro- 
motional allowances to customers except on a proportionally equal 
basis. 

The Commission adopted an initial decision by Hearing Examiner 
Abner E. Lipscomb containing an order agreed to by the company 
and the Commission’s Bureau of Litigation. 

The Commission’s complaint of July 8, 1957, had charged that 
Ward paid some retailers in the New Haven, Conn., and Philadel- 
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phia, Pa., trading areas, allowances for newspaper and in-store ad- 
vertising, while the great majority of competing customers in these 
areas received no such aid. 

These allowances (5% of the wholesale price) were based on 
purchases of over $50 a week which resulted in proportionally un- 
equal and arbitrary treatment, the complaint charged. 

The law, Sec. 2(d) of the Robinson-Patman Amendment to the 
Clayton Act, requires that if promotional allowances are given, they 
be made available to all competing customers on proportionally equal 
terms. 


FTC v. J. R. Prentice (FTC Dkt. #7450, Complaint, March 
31, 1959). 

Illegal exclusive dealing and restraint of trade charges were an- 
nounced by the Federal Trade Commission against J. R. Prentice, 
trading as American Breeders Service, Chicago, Ill., the nation’s 
largest supplier of bull semen used in artificially inseminating dairy 
cows, and one of his distributors, Ozark Proved Sire Service Co., 
Springdale, Ark. 

The FTC’s complaint alleges that sales are made to Ozark’s 
technician customers on the condition that they do not use or buy 
bull semen from competitors. 

The effect of these exclusive dealing agreements may be sub- 
stantially to lessen competition or tend to monopoly in violation of 
Sec. 3 of the Clayton Act, the complaint states. 

A further charge is that respondents enforce the following op- 
pressive provisions in the customers’ contract: the agreement can be 
terminated on 30 days notice and, upon termination, all customer 
lists and records must be turned over to American Breeders and 
Ozark; the purchaser must operate only in a specified territory and 
is forbidden to use competitive products within the term of oe con- 
tract or for two years after it is terminated. 

In addition, the respondents allegedly have threatened to sue 
violators and have actually sued technicians who used competitors’ 
products after termination of their contracts. 

Alleging violation of Sec. 5 of the FTC Act, the complaint says 
these unfair practices have restrained commerce. 














ANTITRUST NEWSLETTER 271 


FTC v. National Tea Co. (FTC Dkt. #7453, Complaint, March 
31, 1959). 

Attacking increasing concentration in the food industry, the Fed- 
eral Trade Commission charged that National Tea Co., Chicago, 
Ill., the nation’s fifth largest retail food chain, has violated the anti- 
trust laws by acquiring 13 corporations and their approximately 440 
stores during a seven-year period. 

The FTC’s formal complaint alleges that the effect of the acqui- 
sitions, individually and collectively, may be substantially to lessen 
competition or tend to create a monopoly in the processing, manu- 
facturing, purchasing, and distributing of grocery products, and in 
the sale of .merchandise in retail grocery stores, in violation of the 
antimerger law, Section 7 of the Clayton Act. 

A further charge is that the acquisitions are against the public 
interest in being unfair commercial practices prohibited by Section 5 
of the FTC Act. 

The 13 acquired concerns are: 


1952 
C. F. Smith Co., Detroit, Mich., including 211 stores. 
Northwest Piggly-Wiggly Co., Duluth, Minn., including 6 stores. 
George T. Smith’s Market Baskets, Inc., Lansing, Mich., including 
6 stores. 
Dole Super Markets, Inc., Battle Creek and Kalamazoo, Mich., 
including 6 stores. 


1953 

Food Center Stores, St. Louis, Mo., including 28 stores. 
1954 

Capitol Stores, Inc., Baton Rouge, La., including 28 stores. 
1955 


H. A. Smith Markets, Inc., Detroit, Mich., including 9 super- 
markets and a meat packing plant. 


1957 

Miller Supermarkets, Inc., Denver, Colo., including 27 super- 
markets. 

Tolerton & Warfield Co., Sioux City, Iowa, including 85 stores. 

Logan’s Super Markets, Inc., Nashville, Tenn., including 9 stores. 

DeVan Horner, Inc., Mobile, Ala., including 7 stores. 
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1958 
Illinois Valley Stores Co., Peoria, Ill., including 7 stores. 
Del Farm Stores, Chicago, IIl., including 12 stores. 


National Tea, the complaint says, has purchased over 1,3UU retail 
groceries, numerous warehouses, packing and processing plants and 
other interests since initiating a policy of expansion by acquisition 
in 1921. 

According to the complaint, the food industry is the largest 
segment of the American economy. There were 385,000 food stores 
in the United States as of 1954. Over 6,300 had individual sales 
of $1 million or more, and almost 16,500 reported sales ranging from 
$300,000 to $1 million. 

Concentration of grocery store sales in large chains has been 
intensified through sustained programs of corporate acquisitions, the 
complaint continues. Twenty percent of the stores account for over 
72% of total sales; and from 1954 to 1957 some 36 corporations 
absorbed 88 grocery chains, thus acquiring over $11 billion in 
total sales. 

National Tea, the complaint states, operates about 883 stores 
in 16 states and many of its items are made, processed and packaged 
under trademarks it owns or controls. Its net sales increased from 
$270 million in 1948 to $661 million in 1957, better than 250%. 
The company is controlled by three Canadian corporations, Loblaw 
Groceterias Co., Ltd.; Loblaw Cos., Ltd.; and George Weston, Ltd. 
The three Canadian corporations also control or own outright many 
concerns which make, process and distribute merchandise in the 
U. S., much of which is sold through National Tea’s stores. 

The Commission is empowered to order divestiture if the alleged 
violations of Section 7 are proved. 


FTC v. Southwestern Sugar & Molasses Co., et al. (FTC Dkt. 
7461-3, Complaints, April 17, 1959). 

Price-fixing conspiracies and other violations of the antitrust laws 
are charged in three complaints issued by the Federal Trade Com- 
mission against Southwestern Sugar & Molasses Co., New York City, 
several of its subsidiaries and two “satellites,” and five other leading 
concerns in the “blackstrap” molasses industry. 

Blackstrap molasses is a by-product of the manufacture of cane 
sugar. It is an excellent livestock feed ingredient due to its sugar, 








ANTITRUST NEWSLETTER 273 


vitamin and mineral content and its low cost. Blackstrap is the most 
important form of industrial molasses, accounting for 70% to 80% 
of the total available supply. 

The principal allegations in the first complaint are that South- 
western, two subsidiaries, and four other companies, have fixed iden- 
tical delivered prices, coerced independent competitors to abide by 
them, and divided markets among themselves; Southwestern and 
two subsidiaries, plus the two satellites, have carried out illegal ac- 
tivities through a joint operation ostensibly formed for legitimate 
purposes; and Southwestern and a Mexican subsidiary have kept 
a domestic competitor of the parent from buying blackstrap molasses 
in Mexico. 

Southwestern is charged separately in a second complaint with 
intimidating competitors to maintain its fixed prices, refusing to sell 
to those not complying, requiring truckers to pay “kick-backs,” and 
granting discriminatory discounts to favored customers. 

The granting of illegal discounts is alleged in the complaint 
against Pacific Molasses Co., San Francisco, Calif. 

This complaint charges fixed and maintained identical delivered 
price quotations in certain areas of the United States through price- 
fixing formulae. They have precluded the sale of blackstrap to 
independent truckers (competitor-customers), divided territories and 
accounts among themselves, and designated one of themselves to be 
the sole bidder on available supplies. Also, they have compelled 
competitors to include in all delivered prices, fixed freight charges 
from designated points regardless of the actual point of origin or 
transportation costs. 

Southwestern, Industrial, National, Molasses Products, and Im- 
perial, the complaint continues, formed “Midwestern Terminals”: 
ostensibly for jointly operating molasses terminals at inland river 
points, but actually use the joint operation as a device through which 
they carry out the price-fixing and division-of-market activities. 

A further allegation is that Southwestern and Compania de Mieles, 
its Mexican subsidiary, have conspired to prevent a domestic com- 
petitor of Southwestern from buying blackstrap in Mexico (a regular 
“offshore” source for the American domestic market). 

Southwestern, the second complaint states, has intimidated certain 
independent competitor-customers to maintain and not sell below 
prices it established and policed. It either refuses to sell to com- 
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petitors, or “hot truckers,” who resell at delivered prices less than 
those prescribed, or, leases their trucks to preclude price cutting. 
These truckers must pay rebates or “kick-backs” in order to continue 
hauling blackstrap under lease arrangements, the complaint continues. 

It further maintains that Southwestern gives favored distributor- 
customers a discount of 4¢ to Y2¢ per gallon from the established 
market price charged other distributors. Because of the business’ 
highly competitive nature, this discount readily determines the los 
or retention of resale customers by distributors, the complaint savs. 

In addition, the complaint declares, certain favored distributors 
contracts provide for larger discounts, longer shipment periods, and 
greater price protection against market fluctuations than the contracts 
Southwestern gives its non-favored distributors. 

Pacific Molasses, the complaint against this company alleges, 
also favors some distributor-customers with the discriminatory 4¢ 
to Ye¢ a gallon discount. Also named as respondents are James 
M. Ferguson, F. W. Earnhardt and Bascom Doyle, president, vice 
president-secretary-treasurer, and branch manager, respectively. 

The effect of Southwestern’s and Pacific Molasses’ price discrimi- 
nations may be substantially to lessen competition in violation of 
Sec. 2(a) of the Robinson-Patman Amendment to the Clayton Act; 
and the other challenged practices by Southwestern and its co- 
conspirators restrain and eliminate competition in violation of Sec. 5 
of the FTC Act, the complaints conclude. 


FTC v. Pangburn Co., Inc. (FTC Dkt. #7447, Complaint, 
March 30, 1959). 


Pangburn Co., Inc., Fort Worth, Tex., a manufacturer of choco- 
lates sold almost exclusively in drug stores, is charged in a Federal 
Trade Commission complaint announced recently with giving dis- 
criminatory discounts to its drug chain customers. 

The complaint charges that Pangburn, under its annual cumu- 
lative quantity discount system (ranging from 1% on yearly pur- 
chases of from $1,000 to $1,999, to 10% on $10,000 and up), allows 
drug chains to combine purchases of their various stores in order 
to qualify for the maximum discount. In some instances, the chain 
allegedly is permitted to combine purchases of its stores in more than 
one city, or even more than one state. Frequently, the purchases 
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of the chain's individual stores receiving the maximum rebate are 
too small to warrant any discount at all, the complaint states. 

In many instances, it continues, the purchases of independent or 
non-chain customers are considerably greater than those of a com- 
peting individual chain outlet, but the independents receive no dis- 
count at all, or at best not more than 1, 2, 3 or 4%. Often, the 
individual chain store and the independently owned store are within 
a few blocks of each other, the complaint notes. 

The effect of these price discriminations may be substantially to 
destroy or prevent competition between the favored and non-favored 
customers, the complaint concludes. 


FTC v. Frito Co. (FTC Dkt. #7239, Consent order, March 
30, 1959). 

The Federal Trade Commission has approved a consent order 
requiring Frito Co., Dallas, Tex., and its subsidiary, Texas Tavern 
Canning Co., Seguin, Tex., to stop paving customers illegal discounts 
in lieu of brokerage. 

The order also forbids a customer of the subsidiary, International 
Basic Economy Corp. (IBEC), New York City, to accept such pav- 
ments in the future. 

The Commission adupted Hearing Examiner Abner E. Lipscomb’s 
initial decision based on an order agreed to by the respondents 
and the FTC’s Bureau of Litigation. 

The FTC's complaint of August 28, 1958, alleged that Texas 
Tavern gave IBEC the customary 5% brokerage fee on direct pur- 
chases of Mexican style food products for IBEC’s own account. 
This, the complaint charged, violates Sec. 2(c) of the Robinson- 
Patman Amendment to the Clayton Act, which forbids the payment 
or acceptance of brokerage on purchases for the buyer’s own account. 

According to the complaint, Texas Tavern’s products include beef, 
pork, and chicken tamales, menudo, enchiladas, fried beans and 
Spanish rice. The IBEC sells them to supermarkets or other outlets 
in Latin America and elsewhere, most of which it owns or controls. 


FTC v. The Firestone Tire and Rubber Co. (FTC Dkt. #7141, 
Init. Dec., April 9, 1959). 


An order issued by a Federal Trade Commission hearing examiner 
would require The Firestone Tire & Rubber Co., Akron, Ohio, to 
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top granting illegal price concessions to a limited number of its 
12,000 to 14,000 direct franchised dealers. 

Based on a stipulation between counsel in lieu of evidence, Ex- 
aminer Joseph Callaway found that Firestone has classified less 
than 50 of these dealers as “warehouse dealers’ and given them 
price benefits not granted to the others. These price discriminations, 
he held, endanger competition between the favored and unfavored 
dealers in violation of Sec. 2(a) of the Robinson-Patman Amend- 
ment to the Clayton Act. 

Firestone, said the examiner, ships tires and tubes without charge 
to the warehouse dealers, who distribute them to other direct fran- 
chise dealers for a 5% commission. The warehouse agreement ex- 
pressly forbids any commission on merchandise the warehousemen 
withdraw from stock and resell for their own account in competition 
with other direct franchise dealers. 

Examiner Callaway ruled that Firestone gives warehouse dealers 
favored treatment “as to tires and tubes on which they are not acting 
as warehousemen, but as direct franchise dealers, which benefits are 
not accorded competing direct franchise dealers.” 

For example, he said, Firestone pays some of them the 5% 
commission on all tires and tubes purchased, including those bought 
for resale or internal redistribution. 

This payment, he stated, “is not only contrary to the provisions 
of the warehouse agreement, but also constitutes an indirect reduction 
in the prices of such tires and tubes, in the amount of 5 percent. 
The dollar amount paid thereon is substantial, and in some cases 
the volume of tires and tubes internally redistributed, as aforesaid, 
exceeds the volume warehoused to other dealers.” 

Stocks, including tires and tubes redistributed internally, are con- 
signed to all warehouse dealers without charge although their com- 
petitors are subject to a 5% service charge on consignments, he 
continued. 

In addition, the warehousemen receive lower prices through 
preferential discounts and freight payments, the examiner noted. 

His order would require Firestone to charge the same net price 
to purchasers who compete with each other in reselling or distributing 
its products. 

Also, it would dismiss the charge that Firestone pays certain of 
these favored customers a 5% warehouse commission on purchases 
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of Home and Auto Supplies, but withholds it from other direct 
franchised dealers. 

This was paid only to one customer but was terminated more 
than a year before the complaint issued on May 7, 1958, and there 
is reason to believe it will not be resumed, the examiner pointed out. 
Also, the stipulation shows “there is presently available no evidence of 
substantial adverse competitive effects, or the probability thereof, 
attributable to the payment of such commission or allowance,” he 
said. 


FTC v. Independent Salmon Canneries, Inc. (FTC Dkt. #7201, 
April 9, 1959). 

The Federal Trade Commission ordered Independent Salmon 
Canneries, Inc., Seattle, Wash., and its vice-president to stop making 
unlawful brokerage payments to customers. 

The Commission adopted Hearing Examiner Loren H. Laughlin’s 
initial decision based on the evidence presented by FTC counsel. 
The respondents neither answered the complaint of July 22, 1958, 
nor appeared at the hearing. 

The examiner had found that the company granted discounts 
or allowances in lieu of brokerage or price concessions reflecting 
brokerage in selling both its own seafood pack and that of other 
packers for which it acted as primary broker. 

Agreeing that these payments are forbidden by Sec. 2(c) of the 
Robinson-Patman Amendment to the Clayton Act, the Commission 
ordered them stopped. 


FTC v. F. E. Booth Co. (FTC Dkt. #7438, Complaint, March 
27, 1959). 


F. E. Booth Co., San Francisco, Calif., has been charged in a 
Federal Trade Commission complaint with paying food chain cus- 
tomers illegal discounts in lieu of brokerage on purchases of its food 
products. 

Booth buys, processes, cans, and sells fish, fish products, fruits, 
and vegetables. It sells nationwide, both through brokers who are 
paid a 244% commission and directly to large food chain retailers. 
Its annual net sales are about $8 million. 

The complaint alleges that Booth has granted some customers 
allowances in lieu of brokerage on direct purchases in their own names 
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and for their own accounts for resale, which is forbidden by Sec. 2(c) 
of the Robinson-Patman Amendment to the Clayton Act. 

For example, the complaint says, recipients of these discriminatory 
allowances during 1957 were a wholly-owned buying subsidiary of 
Safeway Stores, Inc., The Great Atlantic & Pacific Tea Co., and 
The Kroger Co. Part of their allowances were in lieu of the 242% 
brokerage fee Booth paid when other customers made similar pur- 
chases through brokers, the complaint states. 


FTC v. Keystone Mfg. Co. (FTC Dkt. #7118, Consent order, 
March 27, 1959). 

The Federal Trade Commission has approved a consent order 
requiring Keystone Mfg. Co., and its wholly-owned subsidiary, Key- 
stone Camera Co., both of Boston, Mass., to stop discriminating 
among their customers in paying advertising allowances. 

Taking final action on its complaint of April 10, 1958, the Com- 
mission affirmed an order by Hearing Examiner Abner E. Lipscomb 
which had been agreed to by the concerns and the FTC’s Bureau 
of Litigation. 

The two companies make and sell home movie equipment, slide 
projectors and related items. They were charged with paying special 
allowances to Associated Barr Stores, Inc., a large jewelry chain of 
Philadelphia, Pa., for advertising these products. These payments, 
the complaint alleged, were not made available on proportionally 
equal terms to other buyers competing with Barr, as required bv 
Sec. 2(d) of the amended Clayton Act. 

Barr was charged with violating Sec. 5 of the FTC Act by 
knowingly inducing the unlawful allowances. In December, 1958, 
the FTC approved a consent order requiring the chain to stop this 
practice. ) 

The order provides that the Keystone companies must abide 
by Sec. 2(d) of the Clayton Act in making advertising payments in 
the future. 

The Commission vacated a previous initial decision by the exam- 
iner containing an identical order based on a stipulation between 
counsel for both sides. Following the earlier decision, the Keystone 
concerns entered into the consent agreement, which is for settlement 
purposes only and does not constitute an admission by them that they 
have violated the law. 
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FTC v. Minnesota Mining and Mfg. Co. (FTC Dkt. #7079, 
Dismissal order, March 27, 1959). 

The Federal Trade Commission has dismissed charges that Minne- 
sota Mining and Manufacturing Co., St. Paul, Minn., has unlawfully 
conspired to fix prices for flat gummed paper. 

The Commission adopted an earlier dismissal order by Hearing 
Examiner Earl J. Kolb, who had found that a former subsidiary, 
and not Minnesota, participated in the conspiracy. He ruled that 
that parent was not responsible for the subsidiary’s practices and 
had stopped them upon dissolving it on November 30, 1957, several 
months before the FTC issued its complaint on March 3, 1958. 

The complaint alleged that Minnesota, together with six other 
principal members of The Gummed Industries Association, Inc., 
New York City, fixed identical prices and selling terms for gummed 
paper throughout the country, and used the Association as a clearing 
house to exchange price and discount information. 

The action disposes of the proceeding as to all parties. Last 
October, the Commission approved a consent order forbidding the 
other respondents to use these restrictive practices in the future. 


FTC v. Day’s Tailor-D Clothing, Inc. (FTC Dkt. #7288, 
Consent order, April 16, 1959). 

The Federal Trade Commission has approved a consent order 
requiring Day’s Tailor-D Clothing, Inc., Tacoma, Wash., to stop 
discriminating among its customers in promotional allowances and 
services in the sale of its men’s and boys’ sportswear and work 
clothes. 

In taking this action, the Commission adopted Hearing Ex- 
aminer Loren H. Laughlin’s January 30 order which had been agreed 
to by both the company and the FTC’s Bureau of Litigation. 

In its complaint of last November 5, the FTC charged the com- 
pany with paying promotional allowances and furnishing storage 
and display services to favored customers, but not making them 
available to all competing customers on proportionally equal terms 
as required by Secs. 2(d) and (e) of the Robinson-Patman Amend- 
ment to the Clayton Act. 

A further allegation was that even among the favored customers 
the payments and services were offered at proportionally unequal 
terms. 
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The order forbids these practices in the future. 

The company’s lines include “Iron Duke” whipcord trousers and 
jackets, “College Cords” and “Klondike King” trousers, and “San 
Juan” slacks. 


FTC v. Electro Music (FTC Dkt. #7431, Complaint, March 
23, 1959). 

The Federal Trade Commission charged Electro Music, Pasadena, 
Calif., a manufacturer of loud-speakers and electric organ accessories 
with conspiring illegally with many of its retail customers to restrain 
price competition. 

These retailers must agree to sell to the public only at the com- 
pany’s list prices, the FTC’s complaint alleges. It charges that these 
agreements were. made with retailers in states where resale price- 
maintenance (fair trade) agreements were not lawful. 


FTC v. Eis Automotive Corp. (FTC Dkt. #6764, Init. Dec., 
Feb. 19, 1959). 

The Eis Automotive Corp., a Middletown, Conn., manufacturer 
of automotive parts with a $6 million a year business, would be 
required to stop charging favored customers less than their com- 
petitors according to an order issued by a Federal Trade Commission 
hearing examiner. 

Ruling on a complaint issued April 4, 1957, Examiner Earl J. 
Kolb found that the company has given jobber customers who are 
members of group buying organizations illegal price advantages over 
their independent competitors through its so-called redistribution 
discount. This, he held, violates Sec. 2(a) of the Robinson-Patman 
Amendment to the Clayton Act. 

The two categories compete in selling the company’s hydraulic 
brake parts and cables and other automotive parts to subjobbers and 
the service or repair trade. 

The examiner found that Eis paid rebates only to those inde- 
pendent jobbers purchasing a minimum of from $1,200 to $2,000 
a year, and then only on their sales to subjobbers and on 50% or 
less of total purchases. However, group jobbers were granted rebates 
on all purchases, regardless of whether they resold to other jobbers. 

A comparison of sales and rebates to customers in various trading 
areas in 1956 illustrates the “monetary benefits derived by the 
group jobbers,” the examiner stated. 
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One example cited reveals that a Washington, D. C., group 
jobber received a $2,100 rebate on $26,927 in purchases, while 
a local non-group competitor received no rebate whatever on pur- 
chases exceeding $10,000. 

“The substantiality of the discriminations in price are clearly 
established by the record,’ the examiner ruled. “All non-favored 
jobbers who testified on the point disclosed total annual net profit 
percentages which were well under the percentage amount of the 
price discriminations enjoyed by their group jobber competitors. 
All of the non-favored jobbers testified that the 2 percent cash dis- 
count allowed by their suppliers for prompt payment was of prime 
importance in the conduct of a successful business.” 

Stating that the group jobbers performed no functional services 
for Eis, the examiner described the group buying organization: as 
“a bookkeeping device for the collection of rebates, discounts and 
allowances received from sellers on purchases made by its jobber 
members.” 

The company made no defense but contended that any order 
issued should be limited to prohibiting price discriminations between 
its group and independent jobber customers. 

Rejecting this contention, the examiner said the Commission’: 
right to issue a broad order under the circumstances in this case 
has been fully adjudicated by the Supreme Court in another FTC 
proceeding which involved similar facts. 

Accordingly, the examiner’s order would forbid Eis to charge 
any customer net prices higher than those charged any other com- 
petitor. 


FTC v. A. G. Spalding & Bros., Inc. (FTC Dkt. 46478, Init. 
Dec., March 18, 1959). 

A Federal Trade Commission hearing examiner has issued an 
order which would dismiss charges that the acquisition by A. G. 
Spalding & Bros., Inc., Chicopee, Mass., the nation’s second largest 
seller of athletic goods, of Rawlings Manufacturing Co., violated 
the anti-merger law. 

The evidence, Examiner Abner E. Lipscomb held, does not 
establish that the effect of the acquisition may be substantially to 
lessen competition or tend to create a monopoly, in violation of 
Sec. 7 of the Clayton Act. 
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Spalding purchased Rawlings on December 8, 1955, for about 
$5.7 million, and the FTC’s complaint challenging the acquisition 
was issued the same day. 

At the time of the acquisition, the examiner said, both concerns 
were in sound financial condition and sold a general line of athletic 
goods throughout the entire country. Spalding was No. 2 in the 
industry and Rawlings No. 4. 

Counsel supporting the complaint selected 19 product lines made 
or sold by both companies in which the acquisition “will have a 
substantial economic impact,’ and Spalding agreed that each is a 
separate line of commerce under Sec. 7. 


In six of the 19 lines each company both manufactured and sold 
the items (baseballs, softballs, footballs, basketballs, volleyballs and 
soccer balls). Ruling first on these six, the examiner held that the 
acquisition did not adversely affect competition in any of them. 

For example, he said, in 1955 Spalding was the fourth largest 
producer of baseballs, with 21.8% of the market by value and 15.3% 
by quantity; comparable figures for Rawlings, the sixth 'argest 
producer, were 11.3% and 9.4%. 


After noting that the acquisition made Spalding the largest base- 
ball producer and that the increase in its share of the market was 
substantial, the examiner stated: 


“Whether this substantial increase warrants the conclusion that 
it is attended by a reasonable probability of a substantial lessening 
of competition in the baseball market depends, however, in part 
on other factors.” 

The Commission, he pointed out, in its recent opinion in Brillo 
Manufacturing Co., Inc., disagreed with an examiner’s ruling that 
a significant increase in the acquiring company’s already substantial 
share of the market automatically demonstrates a likelihood of lessen- 
ing of competition. 

“In addition to the facts concerning market shares,” the Com- 
mission ruled, “likewise important is * * * the general competitive 
situation, the number of competitors and degree of concentration 
prevailing in the industry.” 

In this proceeding, noted the examiner, 11 companies compete 
with Spalding in making and selling baseballs, and 3 of them pro- 
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duced more than Spalding. Making baseballs “is relatively simpic™ 
and at least one new manufacturer entered the field in 1955. 

There is no evidence of actual competitive injury to either large 
or small manufacturers which can in any way be considered a result 
of the merger, the examiner commented. On the other hand, he 
emphasized, the Chairman of the Board of Directors of McGregor 
Sporting Products, Inc. (No. 3 in the industry in point of total 
sales; Wilson Athletic Goods Manufacturing Co. is No. 1), testified 
that the acquisition had no effect on McGregor’s ability to compete 
in any of these 6 product lines. 

Continuing, Examiner Lipscomb stated: “In the Brillo case, 
after the acquisition, Brillo had a production share of 47.7%, and 
the next-largest producer had a production share of only 19.1%. 
On the basis of our 1955 figures, Spalding and Rawlings combined 
had a production of 24.1%, with the next-largest producer having 
a production of 19.2%. After the Brillo acquisition, there remained 
only seven competing manufacturers of industrial steel wool; while, 
after the Spalding acquisition of Rawlings, there remained at least 
twelve strongly-competing manufacturers of baseballs. Thus it ap- 
pears that any inference as to competitive effect which can be drawn 
from quantitative data is more favorable to Spalding in the instant 
case than it was to Brillo in that proceeding. 

“All factors considered, we believe that the substantial, reliable 
and probative evidence in the record does not indicate that the 
effect of the acquisition of Rawlings by Spalding may be substantially 
to lessen competition or tend to create a monopoly in the manufacture 
and sale of baseballs.” 

Examiner Lipscomb ruled similarly respecting the other 13 
product lines in question, ranging from golf clubs to badminton 
rackets, which are sold by both Spalding and Rawlings but not 
manufactured by both. 


FTC v. Giant Food Shopping Center, Inc. (FTC Dkt. #6459, 
Init. Dec., Feb. 20, 1959). 


The Federal Trade Commission ruled that a marketer of meat, 
food and dairy products charged with violation of laws administered 
by the Commission does not itself become a meat packer immune 
from FTC jurisdiction merely by acquiring an “infinitesimal” interest 
in a recognized packer. 
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The Commission reversed Hearing Examiner Frank Hier’s initial 
decision which would have dismissed, for lack of jurisdiction, the 
amended complaint of May 7, 1957, charging Giant Food Shopping 
Center, Inc., Washington, D. C., with inducing discriminatory ad- 
vertising allowances from its suppliers. 

The examiner had held that Giant’s purchase of 100 shares of 
Armour & Co. common stock after issuance of the complaint made 
it a packer within the meaning of the Packers and Stockyards Act 
of 1921 and, therefore, subject to the exclusive jurisdiction of the 
Secretary of Agriculture. He relied on a clause of the Act which 
provides that a marketer of these products is a packer if it “owns 
or controls, directly or indirectly, through stock ownership or control 
or otherwise . . . any interest” in a packer as defined elsewhere in 
the statute. 

Overruling the examiner and remanding the case to him for 
further proceedings, the Commission said in its opinion by Com- 
missioner William C. Kern: 


“We think the language of subparagraph 2 contemplates that 
the nature of the marketer's holding or interest in the packer present 
at least a potential for his exercise of a role of responsibility or 
participation in the packer’s practices or possibilities for sharing more 
than trivially in the fruits of the packing enterprise. 

No such integration of commercial activities on the part of two 
corporations appears here, however. On November 2, 1957, there 
were outstanding 4,677,410.5 shares of Armour & Company common 
stock, . . . the class of security acquired by Giant. On the day ‘of 
Giant’s 100-share purchase, the price of Armour common ranged 
from 141% to 145@ on the New York stock exchange. . . . We think 
that Giant's interest in Armour through stock ownership is so 
infinitesimal as to fall far short of constituting ‘any interest’ whatever 
in the contemplation of the Packers and Stockyards Act.” 

Commissioner Kern further pointed out that on September 2, 
1958, legislation became effective (Public Law 85-909) which gives 
the Commission jurisdiction over .packers’ unfair practices in all 
transactions involving (1) commodities other than meats, poultry 
and other designated products, and (2) with exceptions not material 
in this case, retail sales by packers of all products. 
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The opinion pointed out that the Commission has held in another 
proceeding that this legislation is “retrospective in its operation and, 
hence, applicable to proceedings pending before the Commission at 
the time it became effective.” 

In addition, Commissioner Kern said, since the examiner filed 
his initial decision, the U. S. Court of Appeals for the Fourth Circuit 
has rendered its decision in another FTC case, which construes the 
effect of the Packers Act prior to the amendment of September 2, 
1958. The Act, the Court noted, was susceptible to a construction 
that a meat processor is subject to regulation by the Secretary of 
Agriculture as a packer under the statute, but that the FTC did 
not lose jurisdiction over the activities of persons within the Act 
except for commercial activities integral to conducting their packing 
or stockyard businesses and operations. 

“It thus is clear,’ the Commission ruled, “that jurisdiction to 
proceed against practices violative of the national policy expressed 
in the antitrust laws which may be used by persons subject to the 
Act for carrying on businesses and commercial pursuits in fields out- 
side or additional to the packing and stockyards industry remains 
in the Commission. In the instant proceeding, the practices to which 
the charges of the amended and supplemental complaint pertain are 
not limited to activities engaged in for carrying on that portion of 
the business concerned with respondents’ over-the-counter sale of 
meats and dairy and poultry products. They instead relate primarily 
to practices used for effectuating distribution of the company’s prod- 
ucts in general. Hence, the Commission has jurisdiction to act in 
this proceeding.” 


FTC v. The Pillsbury Co. (FTC Dkt. +6000, Init. Dec., March 
11, 1959). 

A Federal Trade Commission hearing examiner announced his 
ruling that the acquisition by The Pillsbury Company, Minneapolis, 
Minn., the nation’s second largest flour milling company, of two 
major competitors violated the antimerger law, Sec. 7 of the Clayton 
Act. 

The two concerns are Ballard & Ballard Co., Louisville, Kv.. 
acquired by Pillsbury for about $5,172,000 on June 12, 1951; and 
Duff's Baking Mix Division of American Home Foods, Inc., located 
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at Hamilton, Ohio, acquired for about $3 million on or about 
March 10, 1952. 

Examiner Everett F. Haycraft ruled that the effect of the Ballard 
acquisition may be to suppress competition in the family flour in- 
dustry and the flour-base home mix industry in the principal! towns 
and cities located in the southeastern part of the United States and 
may tend to create a monopoly in Pillsbury in these two industries. 
The Duff acquisition, he held, may result in a lessening of competition 
or a tendency toward monopoly in the home mix market throughout 
the country. 

He issued an order which would require Pillsbury to make a 
complete and bona fide divestiture of the assets illegally acquired. 

Pinpointing the adverse effects of the Ballard Acquisition on the 
family flour market in the Southeast, the examiner found that Pills- 
bury not only eliminated a very substantial competitor by acquiring 
Ballard (prior to the acquisition estimated to be No. 3 in sales with 
“Obelisk,” probably the area’s most popular brand), but jumped 
from fifth place to first by 1954. 

The impact of the Ballard acquisition was felt more in certain 
Southeast metropolitan areas than in others, the examiner noted. For 
example, he said, Pillsbury gained dominance in the Jacksonville, 
Fla., New Orleans, La., and Louisville, Ky., areas. In the two prin- 
cipal chain stores in Jacksonville, the combined deliveries of Pills- 
bury’s Best and Ballard’s Obelisk accounted for 44% of the total 
sales of all flour—premium, standard, and low grade; and 73% of 
the premium brands. 

Local mills, the examiner stressed, have been disappearing from 
the family flour market in the Southeast and no new mills have 
taken their place (the last Southeastern mill was erected in 1942 
and no new companies have entered this market since 1950). The 
sales of most of the remaining regional mills have declined sub- 
stantially, partly because of Pillsbury’s “aggressive competitive prac- 
tices,” which small competitors were unable to meet, he commented. 

Illustrating Pillsburv’s “predatory”’ tactics, said the examiner, is 
the testimony of a competitor that he considered merging with 
another local miller because of both mills’ lower sales volume due 
to the “vicious price cutting, the like of which we had not seen,” 


begun by Pillsbury-Ballard. 
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Similar complaints were made concerning Pillsbury-Ballard’s free 
goods deals, such as one free bag with five and a free pillowcase 
with a 25-pound bag, and the TV sets, freezers, refrigerators and 
other premiums given to salesmen and supermarket chains on flour 
purchases. 

Continuing, he said: “Because of the size of the organizations 
and the far-reaching effects of the acquisition, it is difficult to 
measure the full effect, but one definite fact is established—the 
number of independent competing brands of premium flour being 
offered for sale by the chain stores and supermarkets has been 
reduced, and the principal brands now on the shelves of such retail 
outlets throughout the Southeast in the urban market areas consist 
of brands owned by Pillsbury and General Mills, who are in a 
position financially through substantial expenditures for advertising 
and promotion to prevent other manufacturers of family flour from 
successfully competing for the preference of the consumers being 
served by these chain stores and supermarkets, with the possible 
exception of a few local mills in the immediate areas surrounding 
some of the urban centers that have built up a local prestige over 
the years.” 

Ballard also was a substantial factor in the southeast home mix 
market even though its sales volume was declining, Examiner Hay- 
craft found. Among other benefits, the acquisition gave Pillsbury 
facilities for expanding its share of available shelf space, plus addi- 
tional mix capacity it sorely needed, he said. 

Turning to the Duff acquisition, the examiner held that it en- 
abled Pillsbury to eliminate a competitor as well as add manu- 
facturing facilities and new formulae. As a result, he stated, Pillsbury 
“displaced General Mills as the leader in the cake mix industry 
in the United States, advancing from 16% of the market in 1949-50 
to 31% in 1952.” 

After noting that more mix manufacturers have disappeared 
from the market than new ones have entered since the acquisition, 
the examiner commented: 


“There is an abundance of evidence of aggressive competitive 
practices on the part of Pillsbury which are indicative of the power 
of Pillsbury, after the acquisition, to engage in an aggressive cam- 
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paign of advertising and promotion to popularize its brand of mixes 
with the public, and thus obtain more shelf space in the chain stores 
and supermarkets, resulting in an increase in its sales of mixes, which 
could not be equaled by anv other mix manufacturer with the 
exception of General Mills and possibly General Foods and the 
present owner of the Duncan Hines brand—Procter & Gamble. 
The necessary tendency of such activities is to prevent the smaller 
mix manufacturers from selling their products to chain stores and 
supermarkets. ” 

In December 1953, Pillsbury sold certain of the Duff assets 
previously acquired to a new corporation, Duff Baking Mix Corp., 
Newark, N. J. 

This sale, Examiner Haycraft ruled, does not meet the require- 
ments of the antimerger law because Pillsbury (1) can recover the 
business if required payments are not made, and (2) retained the 
right to use any Duff formulae in making Pillsbury label mixes. 

Concerning this point, the Commission served notice upon issu- 
ing its amended and supplemental complaint on June 30, 1954, that 
if the evidence established that the two acquisitions violated the 
statute, an order of divestiture may cover the assets in question 
whether they are in the possession of Pillsbury or Duff. 

Rejecting Pillsbury’s contention that Ballard was “a failing firm” 
when acquired, the examiner found it was in a solvent condition. 

‘Ballard’s probable future prospects,” he said, “if it had not 
sold its assets to Pillsbury, could only, at best, be a guess and it 
is not believed that either the examiner or the Commission should 
be required to gaze into a crystal ball to determine the issues in 
this case.” 

According to the examiner's order, all assets of Ballard and 
Duff as well as any property added to them must be sold in such 
a manner as to restore the two companies as going concerns. Pills- 
bury is forbidden to sell to anyone it controls or is connected with, 
directly or indirectly. Also, no sale may be made to any corporation 
which is a substantial factor in either the family flour or flour-base 
home mix industries. Exempted from the order are Ballard assets 


pertaining to the manufacture and sale of formula feeds and Oven- 
Readv biscuits. 
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FTC v. Thompson Products, Inc. (FTC Dkt. #£5872, Order, 
March 9, 1959). 


The Federal Trade Commission ordered Thompson Products, 
Inc., Cleveland, Ohio, to stop giving automobile makers and other 
original equipment manufacturers illegal price advantages over its 
own wholesalers of automotive replacement parts. 

Denying an appeal by the company, the Commission adopted 
Hearing Examiner Earl J. Kolb’s initial decision after modifying 
the language in the examiner’s order for clarity. 

Finding that Thompson’s lower prices to General Motors, Ford, 
Chrysler, and certain other original equipment manufacturers were 
not cost justified, the Commission ruled that the effect of these 
price discriminations may be substantially to lessen competition, in 
violation of Sec. 2(a) of the Robinson-Patman Amendment to the 
Clayton Act. 

The examiner had found, in effect, that the lower prices accorded 
the original equipment manufacturers enabled them to resell replace- 
ment parts to their franchised new car dealers at prices which 
Thompson wholesalers could not profitably meet; also, they enabled 
redistribution allowances to the dealers on parts resold at wholesale 
to the repair trade in competition with Thompson wholesalers. 

Upholding the examiner, the Commission said in its opinion 
by Commissioner Sigurd Anderson: 


“Everything considered, it is evident that the discriminations 
accorded by respondent to the vehicle manufacturers not only have 
contributed to foreclosure of the franchised car dealer as a replace- 
ment parts customer for the respondent’s wholesalers, but additionally 
contributed to setting up the car dealer as a powerful wholesale - 
competitor in place of a former actual or potential customer. We 
think there is sound record basis for the initial decision’s holding 
that the respondent’s discriminations represent substantial threats 
to competition.” 

Cost studies in evidence, Commissioner Anderson noted, show 
that in 1955 Chrysler had a price advantage of 45.06%, Ford 
42.77%, and General Motors 41.22%. Thompson’s operation ex- 
penses, the examiner found, on sales to its distributors amounted 
to only 38.15% more than the expenses involved on sales to the 
original equipment manufacturers. 
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Rejecting Thompson's contention that the unjustified amounts 
of the price differences are de minimis and, therefore, should be 
disregarded, the Commission ruled: 


“As noted above the non-justified differentials on common parts 
included in those here considered amount to 3.07% in the case 
of General Motors, 4.62% in the case of Ford, and 6.91% in the 
case of Chrysler. In this industry where competition is unusually 
keen, where margins of profit on individual items are exceedingly 
small, and where even the 2% cash discount allowed bv the 
respondent is so important to its distributor customers, these un- 
justified price differences obviously are not de minimis in character.” 


Also rejected was the companys argument that findings of 
competitive injury are entirely refuted by the fact that Thompson 
distributors pay less for parts than distributor who wholesaling 
dealer affiliates of Chrysler, Ford and General Motors. 

“This comparison,” commented Commissioner Anderson, “pri- 
marily relates to Thompson distributors purchasing in certain volume 
brackets and eligible for rebates or bonuses which reduce their 
net prices for merchandise. In 1955, Thompson had 2,439 fran- 
chised distributors and 2,002 jobbers, and a rebate program similar 
to that which was in effect in 1953. In 1953, 57.87% of the 
distributors did not receive any rebates; and the franchised jobbers 
were ineligible for any rebates whatsoever. * * * Hence, approxi- 
mately, three-fourths of the Thompson wholesalers have not shared 
in the lower prices paid by some independent distributors. 

Furthermore, tabulated comparisons appended to the brief of 
counsel supporting the complaint relating to the net prices paid 
in 1955 by Thompson wholesalers purchasing at distributor net 
prices and receiving no rebates and those paid by Chrysler’s Mopar 
distributors to Chrysler indicate that Chrysler’s prices were lower 
on 29 of the 30 common parts there tabulated. Those variations 
ranged from small up to more substantial percentages. General 
Motors’ net prices to wholesaling new car dealers (redistribution 
net prices) were lower on 17 common parts and higher on 4 than 
the comparable net prices paid by such Thompson wholesalers; 
and as to 26 Ford common parts, its net prices to wholesaling car 
dealers were lower on 11, equal on 9 and higher on 6. It would 
be erroneous to conclude, therefore, that Thompson’s wholesalers 
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have purchased at prices generally lower than the net amounts 
paid for like parts by distributor and wholesaling dealer affiliates 
of the automobile manufacturers to their respective car pro- 
has * °°" 

The examiner also had found that the different prices charged 
between and among Thompson’s franchised distributors under the 
rebate program were cost justified. 

This finding was not challenged by counsel supporting the 
complaint and “no further consideration of this aspect of the pro- 
ceeding appears warranted,” the Commission said. 

“However,” it continued, “the findings contained in the initial 
decision include none evaluating record matters specifically ad- 
dressed to the legal status of the differing prices between distributors 
and jobbers. We have duly considered the record and deem the 
record insufficient for informed decision on the charges insofar 
as they relate to the differing prices paid by respondent’s franchised 
jobber purchasers and certain of its distributors.” 

Denying other arguments advanced by the company, the Com- 
mission held that the examiner properly rejected certain elements 
of cost justification requested by Thompson, and that various pro- 
cedural and other rulings to which respondent was excepting did 
not prejudice its right to full and fair hearing. 


FTC v. The Eis Automotive Corp. (FTC Dkt. 46764, Order, 
April 16, 1959). 

The Federal Trade Commission has approved an order requiring 
The Eis Automotive Corp., Middletown, Conn., a manufacturer 
of hydraulic brake parts and cables and other automotive parts, 
to stop selling its products to competing customers at different 
prices. 

The Commission adopted Hearing Examiner Earl J. Kolb’s 
February 5 initial decision holding that the company’s so-called 
redistribution discount resulted in jobber customers belonging to 
group buying organizations paying less than their independent 
competitors. 

The FTC agreed that the effect of these price discriminations 
may be substantially to lessen competition between the favored and 
non-favored customers, in violation of Sec. 2(a) of the Robinson- 
Patman Amendment to the Clayton Act. 
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The examiner had found that Eis, which has a $6 million a 
year business, paid rebates only to those independent jobbers pur- 
chasing a minimum of from $1,200 to $2,000 a year, and then 
only on their sales to subjobbers and on 50% or less of total pur- 
chases. Group jobbers, however, were granted rebates on all pur- 
chases, regardless of whether they resold to other jobbers. 

A typical comparison cited by the examiner shows that in 1956 
a Washington, D. C., group jobber received a $2,100 rebate on 
$26,927 in purchases, while a local non-group competitor received 
no rebate whatever on purchases exceeding $10,000. 


FTC v. The Kroger Co. (FTC Dkt. #7464, Complaint, April 
6, 1959). 

Charges that The Kroger Co., Cincinnati, Ohio, the third largest 
retail food chain in the country, has illegally acquired more than 
40 corporations and their some 1,900 stores were brought by the 
Federal Trade Commission. 

Alleging violation of Sec. 7 of the Clayton Act, the FTC’s 
complaint charges that the acquisitions may result in a substantial 
lessening of competition or tendency toward monopoly in the 
processing, manufacturing, purchasing, and distributing of grocery 
products, and in the sale of merchandise in retail grocery stores. 

Also, the complaint charges that the acquisitions are an unfair 
method of competition and unfair business practices forbidden by 
Sec. 5 of the FTC Act. 

According to the complaint, Kroger embarked on a policy of 
expansion by acquisition in 1908. Its approximately 1,421 stores 
in 20 states sell numerous items made, processed or packed under 
Kroger-owned or controlled trademarks. The chain maintains divi- 
sion headquarters and sub-warehouses in 26 large cities, and its 
net sales increased from $258 million in 1940 to better than $1.6 
billion in 1957, over 500%. 

The complaint alleges that concentration of grocery store sales 
in large chains has been intensified because of their sustained 
acquisitional programs, 72% of total sales being reaped by 20% 
of the stores. From 1954 to 1957 some 36 corporations acquired 
over $11 billion in total sales by absorbing 88 grocery chains. 

The pre-December 29, 1950, acquisitions violate Sec. 7 of the 
Clayton Act, as approved Oct. 15, 1914, and the others violate 
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the statute, as amended and approved December 29, 1950, the 
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complaint states. 


FTC v. The Roberts Co., et al. (FTC Dkt. #6943, Init. Dec., 
April 6, 1959). 

Five manufacturers and marketers of tackless carpet gripper 
and other products used in laying wall-to-wall carpeting would 
be required to stop illegally fixing resale prices and restraining trade, 
according to an order announced by a Federal Trade Commission 
hearing examiner. 

Robman and Robcorp manufacture tackless carpet gripper, tools 
and accessories, which Robco, the leading company in the industry, 
markets nationally through 146 distributors. These resell to dealers, 
flooring contractors who install the products. 

Ace and UST are manufacturers of tackless carpet gripper, 
licensed in 1956 under a patent held by Robman which expired 
in April 1958. 

The evidence, Examiner Callaway ruled, establishes two sepa- 
rate resale price-fixing conspiracies, both of which restrained com- 
petition; the first between the three Roberts companies and the 146 
distributors, and the second between the Roberts companies and 
the two licensees. 

The examiner’s order would halt these unlawful activities. Also, 
it would dismiss the FTC’s complaint of November 18, 1957, as 
to another licensed manufacturer, Wenlyn Associates, Inc., also 
known as Wenlyn Industries, Inc., New Canaan, Conn., which was 
adjudged a bankrupt in 1957. 

Concerning the first conspiracy, the examiner found that the 
Roberts companies fixed the resale price and selling conditions for 
the distributors, whose Sales Policy forms required them to main- 
tain these prices and terms. Also, the distributors were required 
to submit daily invoices of sales and were forbidden to sell “Smooth- 
edge” carpet gripper or “Gripperege” metal stripping to others for 
resale to the trade. 

“So far as the record shows, all who remained Robco dis- 
tributors complied with these conditions,’ the examiner noted. 
He cited a letter in evidence from Robco’s vice president to a dis- 
tributor stating “ * * * Policy violation will result in * * * cancella- 
tion of the existing distributorship.” 
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In 1953 and 1954, continued the examiner, other concerns 
began to make and sell carpet gripper to dealers for less than 
Robco’s single price throughout the country. Robco’s sales plunged, 
particularly in New York City where they declined 86%, and a 
patent infringement suit was filed against one competitor and others 
were threatened with similar suits. When this was ineffective, Robco 
initiated a new sales plan on November 14, 1955, dividing the 
country in six price zones, with the price identical to all dealers 
in each zone. The resale price in the New York City zone was 
much lower than the prices maintained in the other less competitive 
areas. 


As a result, commented the examiner, “Effective competition 
in New York City was practically eliminated for a time.” 

A principal defense advanced was that the price-fixing was 
a unilateral action on the part of Robco which had the right to 
do business with whom it pleased and set the terms and conditions 
upon which it would do business. 

Rejecting this, the examiner held: “Robco’s distributors in each 
area would normally have been competitors between themselves 
for the business of the dealers in that area, except for the agree- 
ment of Robco with each distributor consisting of the Distributor 
Sales Policy and the price list. Each distributor knew . . . that no 
other distributor would undersell him and therefore as between 
distributors price was eliminated as an element of competition. 
Without the agreement the stifling of competition in New York would 
not have occurred. This was no unilateral action by Robco. This 
was a combination or agreement in restraint of trade.” 

Turning to the second conspiracy, the examiner said there were 
. number of meetings between representatives of the Roberts com- 
panies and UST, Ace and Wenlyn both before and after the three 
concerns were licensed. 

The license agreement provided for a higher royalty on direct 
sales to dealers. Wenlyn, which had few distributors but signed it 
to avert an infringement suit, “couldn’t pay the royalty and meet 
the competition so it became bankrupt,” the examiner noted. 

The licensors and licensees gave different versions of what hap- 
pened at these meetings. Taking either version, the examiner held, 
“Robco’s competitive policy as stated was an open invitation to 
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UST, Ace and Wenlyn to get together and raise prices all over the 
country or in any locality, saying in effect that if they did, Robco 
would raise its dealer price to correspond.” 

Documents in evidence, he continued, reveal that UST’s July 8, 
1956, price raise to dealers was matched by Wenlyn about the 
same time and by Ace on August 30. Robco raised its New York 
dealer prices to the same amounts on September 4. 

“The documentary evidence in the record shows something 
more here than the play of competitive forces. The price raise in 
New York City on September 4, 1956, by Robco was an increase 
of more than 50% on direct factory shipments. No other price 
raise by Robco, from November 14, 1955, until this complaint was 
issued was anywhere nearly as drastic as this one. New York City 
was the most highly competitive market in the country. Under 
the circumstances the price raise by Robco on September 4, 1956, 
to the exact dealer price to which UST, Ace and Wenlyn had 
already raised their prices certainly shows that Robco’s ‘competitive 
policy’ as it was called, in action, can, and did, cause a price 
raise by common understanding, which had a tendency to restrain 
competition,” the examiner concluded. 


FTC v. Keystone Wire Cloth Co. (FTC Dkt. #7297, Consent 
order, April 27, 1959). 


Keystone Wire Cloth Co., a Hanover, Pa. manufacturer of wire 
screen, one of its customers, Sherwatt Equipment & Manufacturing 
Co., Inc., and Arthur Watts, Sherwatt’s president and majority 
stockholder, have agreed to a Federal Trade Commission order to 
discontinue illegal brokerage practices. 

After review, the Commission adopted an initial decision by 
Hearing Examiner Frank Hier based on an order agreed to by the 
respondents and the FTC’s Bureau of Litigation. 

Mr. Watts has acted as Keystone’s broker on sales to his company 
and accepted brokerage fees in these transactions, the FTC’s com- 
plaint of November 6, 1958 alleged. It charged that his acceptance 
of the fees has the same effect as if Sherwatt had received the 
brokerage and turned it over to him, which is a violation of Sec. 2(c) 
of the Robinson-Patman Amendment to the Clayton Act. 
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FTC vy. Fulton Bag and Cotton Mills, et al. (FTC Dkt. #6476, 
Dismissal order, April 27, 1959). 

The Federal Trade Commission has dismissed its charges that 
Fulton Bag and Cotton Mills, Atlanta, Ga., and Equitable Paper 
Bag Co., Long Island City, N. Y., participated in an illegal con- 
spiracy to fix the prices of multi-wall paper shipping sacks. 

Adopting Hearing Examiner John Lewis’ initial decision grant- 
ing unopposed motions to dismiss, the Commission agreed that fur- 
ther proceedings against these two concerns would not be in the 
public interest. 

The FTC’s complaint, issued Dec. 7, 1955, alleged that 21 
leading paper bag manufacturers, including Fulton Bag and Equi- 
table, used the same pricing formula in order to quote identical 
delivered prices to customers, regardless of their location or freight 
costs. 

This action disposes of the proceeding as to all respondents. 
On February 12, the FTC approved a consent order requiring 
17 of the manufacturers to discontinue these activities; and in 1956 
Examiner Lewis dismissed the charges as to 2 others who no longer 
make and sell the sacks. 

Fulton Bag’s principal ground for dismissal was that it has 
disposed of its multi-wall paper operations. FTC trial counsel did 
not oppose the motion but themselves moved to dismiss as to Equi- 
table. They stated that expenditure of time and money which would 
be necessary to proceed against this sole respondent is not in the 
public interest because the order agreed to by the others will 
effectively deal with the challenged practices. 


FTC v. St. Regis Paper Co., et al. (FTC Dkt. #6476, Consent 
order, Feb. 27, 1959). 

The Federal Trade Commission affirmed an order requiring 
17 of the nation’s leading paper bag manufacturers to stop con- 
spiring to fix the prices of multi-wall paper shipping sacks. 

The order was agreed to by the companies and the FTC's 
Bureau of Litigation. It was contained in an initial decision by 
Hearing Examiner John Lewis, which the Commission adopted. 

The FTC’s complaint of December 7, 1955, charged that these 
manufacturers used the same pricing formula in order to quote 
identical delivered prices to customers, regardless of their location 
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or freight costs involved. (Four other concerns also were cited— 
in 1956, the examiner dismissed the complaint as to Raymond Bag 
Co., Middleton, Ohio, and Thomas Phillips Co., Akron, Ohio, be- 
cause they no longer make and sell these sacks; while the charges 
still are pending against Fulton Bag and Cotton Mills, Atlanta, Ga., 
and Equitable Paper Bag Co., Long Island City, N. Y.) 

The respondents, the complaint said, account for substantially 
all the more than 2 billion multi-wall paper shipping sacks pro- 
duced yearly. These sacks are used to transport and store feed, 
fertilizer, cement, sugar, flour and other bulk products. 

The order forbids the 17 manufacturers from combining to: 


Fix or maintain prices or selling terms, or adhere to any prices 
or terms so fixed. 

Quote-or sell at prices determined by any price system which 
prevents purchasers from securing a price advantage in dealing with 
one or more of the respondents as against any of the others or an\ 
other sellers. 

Use, circulate, or exchange any pricing formula or lists of zone 
delivered prices or zone differentials. 

The order does not prohibit bona fide agreements between the 
manufacturers themselves or others to buy, sell, or make sacks where 
the price or selling conditions are independently determined, offered, 
and accepted. 

Nor does it prohibit them from taking such action relating to 
export sales as would be legal under the Export Trade Act. 


FTC v. The Borden Co., et al. (FTC Dkt. #7474-5, Com- 
plaints, April 27, 1959). 

The Federal Trade Commission charged two of the nation’s 
major dairy companies with discriminating in price among their 
customers in the sale of fluid milk and other dairy products. 

Cited in the FTC’s separate complaints are: The Borden Co., 
New York City (7474); and Foremost Dairies, Inc., Jacksonville, 
Fla. (7475). 

Both Borden and Foremost have given better prices to some 
retailers and consumers in Dallas, Waco, Fort Worth, Houston, 
Corpus Christi, and other places in Texas, than to others, the 
complaints declare. 
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Borden also has granted discriminatory prices to favored dis- 
tributors in various Indiana and Michigan areas, this complaint 
alleges, citing these examples: Borden’s Walkerton, Inc., distributor 
was charged much less than competing distributors in Plymouth 
and La Porte, Ind., and Niles, Mich. In addition, the complaint 
states, in South Bend and Valparaiso, Inc., where Borden’s own 
branches distribute the products to A & P, Kroger Food Stores, and 
independent grocers, Borden systematically grants the two chains 
lower prices. 

The effect of these price discriminations, the complaints statc, 
has been to lessen and destroy competition between the respondents 
and their competitors, as well as between their favored and non- 
favored retailers. Also, competition between Borden’s favored and 
non-favored distributors has been injured. 


FTC v. Parks Canning Co., Inc., et al. (FTC Dkt. #7200, 
7202, 7204, 7208, 7249, Consent orders, Feb. 27, 1959). 

The Federal Trade Commission announced its approval of con- 
sent orders requiring seafood packers and brokerage concerns in 
the State of Washington to stop favoring customers with unlawful 
brokerage payments. 

In taking this action, the Commission affirmed separate initial 
decisions by Hearing Examiner Loren H. Laughlin based on orders 
agreed to by the respondents and the FTC’s Bureau of Litigation. 

These packers and brokers had been charged in FTC complaints 
with granting favored buyers discounts or more allowances in lieu of 
brokerage, in violation of Sec. 2(c) of the Robinson-Patman Amend- 
ment to the Clayton Act. 

Specifically, the complaints charged that: 


Packers Canning Co. and its two affiliated canners gave certain 
chains discounts or allowances in lieu of brokerage or lower prices 
reflecting brokerage. Also, North Pacific passed on brokerage to 
certain buyers while acting as primary broker for outside packers 
by selling at net prices lower than those accounted for to its packer- 
principals, giving allowances or rebates, wholly or partly not charged 
back to the packers, and taking reduced brokerage on sales. 

Burk gave direct-buying customers price reductions approxi- 
mating the brokerage fees which would have been paid had brokers 
been utilized. 
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Harris granted certain buyers for their own account the cus- 
tomary field brokerage (usually 242%, sometimes 342%); sold at 
net prices lower than those accounted for to its packer-principals, 
absorbing all or part of the price difference from its commission; 
and granted price deductions which were not charged back to the 
packers but taken from its brokerage. 

Mr. Anderson sold at net prices lower than those accounted for 
to his packer-principals; granted rebates or allowances, wholly or 
partly not charged back to the packers; and made payments as 
or in lieu of brokerage to at least one agent of certain buyers, which 
came from his brokerage earnings and were not charged back. 

Emard and Johnson Lincoln granted price reductions where 
either a primary or field broker, or both, were not used or, if used, 
took a reduced fee. Also, they sold at net prices lower than those 
accounted for to the packer-principal. 

The orders forbid these practices in the future. 


FTC v. Hudson House, Inc. (FTC Dkt. #7215, Consent order, 
Feb. 27, 1959). 

The Federal Trade Commission approved a consent order re- 
quiring Hudson House, Inc., and its subsidiary, Gray & Co., Port- 
land, Ore., to stop charging favored customers less than their 
competitors and giving them illegal discounts in lieu of brokerage. 

The order, agreed to by the companies and the FTC’s Bureau 
of Litigation, was contained in Hearing Examiner Loren H. Laugh- 
lin’s initial decision which the Commission adopted. 

Hudson House, whose net sales are about $31,500,000, buys 
and sells at wholesale a variety of grocery products, processes frozen 
foods, and operates a retail grocery chain. It makes and sells 
bakery and fountain supplies through the subsidiary. 

The FTC's complaint, issued last Aug. 1, alleged that Gray & 
Co. charges some buyers from 2 to 18% more than favored com- 
peting customers. Gray also was charged with giving a favored 
buyer a 2% discount on cash purchases while non-favored customers 
received only 1%, which price discriminations are alleged to violate 
Sec. 2(a) of the Robinson-Patman Amendment to the Clayton Act. 

The complaint further charged that Gray & Co. violated Sec. 
2(c) of the law by granting 24% to 31%42% discounts in lieu of 
brokerage to some purchasers for their own accounts. 
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The order prohibits the companies and their officials, Robert A. 
Hudson, Sr., and Francis T. Rowell, from engaging in these prac- 
tices in the future. 


FTC v. Schulze and Burch Biscuit Co. (FTC Dkt. #7452, 
Complaint, April 10, 1959). 

The Federal Trade Commission has charged Schulze and Burch 
Biscuit Co., Chicago, with discriminating among its customers in 
prices and advertising allowances. 

According to the FTC’s complaint, more than 90% of the 
company’s sales are to food retailers, who are classified into three 
categories—independents (one store); chains (more than one out- 
let); and voluntary groups (independents banding together for 
buying and advertising purposes). The concern’s discount schedule, 
made available to all customers, provides for a 2% discount on 
monthly purchases from $20.00 to $39.99, 342% from $40.00 to 
$74.99, and 414° on $75.00 and over. No discount is paid on 
purchases under $20.00. 

However, the complaint alleges, all chains and voluntary groups 
are permitted to combine purchases of all their retail outlets. 
As a result, each consistently is granted the 412% discount although 
the purchases of their individual stores standing alone frequently 
are too small to qualify for that amount. 

The effect of these price discriminations may be to destroy or 
substantially lessen competition between these customers in violation 
of Sec. 2(a) of the Robinson-Patman Amendment to the Clayton 
Act, the complaint declares. 

The company also pays advertising allowances to some customers 
but does not make them available to all competitors on propor- 
tionally equal terms as required by Sec. 2(d) of the law, the com- 
plaint continues. 

For example, it says, Schulze and Burch pays allowances to 
large retailers under an advertising plan, but has not made the plan 
known to many smaller competitors, who thus receive nothing. 

In addition, the company has paid special allowances to a 
select group of customers, mostly large chains and voluntary groups, 
but has neither paid nor offered them to competitors, the complaint 
charges. It adds that these special allowances generally are nego- 
tiated on an individual basis. 
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FTC v. United Engines, Inc., et al. (FTC Dkt. #7002, Init. 
Dec., April 23, 1959). 

An order issued by a Federal Trade Commission hearing ex- 
aminer would require three franchised wholesale distributors of 
General Motors diesel engines and parts to stop their illegal price- 
fixing and maintenance activities. 

The examiner found these eight companies have the power to 
fix resale prices and selling terms by concerted action because they 
are the only franchised distributors in the 10-state surrounding area. 
Their replacement parts include liner kits, liners, pistons, ring sets, 
main bearing shell sets and injectors. All respondents compete with 
each other, particularly where their sales territories border or overlap. 

Ruling that the evidence establishes an illegal price-fixing con- 
spiracy, the examiner gave this background: 


The respondents generally followed the suggested resale prices 
of their supplier—Detroit Diesel Engine Division of General Motors 
Corp.—prior to January 29, 1954, when Detroit’s new price schedule 
omitted suggested “wholesale” resale prices. This created uncertainty 
and confusion as the schedule did not define clearly who was con- 
sidered a “qualified wholesale customer” and what was a wholesale 
sale. Since Detroit’s rebates varied as between distributive levels. 
the respondents were left in the dark as to the rebate on a par- 
ticular sale, without clear definition. Accordingly, Stewart & 
Stevenson invited the other distributors to a meeting in Houston 
on March 6, 1954, at which the host’s new prices were distributed 
and changes made. 

“Tt is wholly immaterial,” held Examiner Hier, “that some or 
even all of the participants did not in advance of the meeting. 
know its purpose, or that the hosts attempted to sell the other>. 
products of their own manufacture, or that all of the participants 
did not receive or retain the suggested minimum resale prices, dis- 
tributed. The documentary evidence in this record alone, raises 
an inescapable inference that the result was agreement on the sched- 
ule of minimum prices, as modified, which was passed around and 
discussed, and an agreement not to depart therefrom without prior 
notification to all the others.” 

A few days after the meeting, the examiner continued, George 
Engine Co. served notice it was going to cut prices. The other 
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distributors whose territories abutted immediately took action to 
pressure the company back to the agreed minimums so recently 
adopted. Stewart & Stevenson worked out a complicated subsidy 
arrangement with a dealer in George Engine’s territory, under- 
cutting the latter’s low prices. This continued until December, 
1954, when George Engine Co. raised its resale prices above the 
agreed minimums. Since then, respondents have maintained resale 
prices higher than the agreed minimums, aided by Detroit issuing 
in June, 1954, a suggested resale level of about cost plus 41%. 

“The record therefore presents an. almost classical case of hori- 
zontal price-fixing agreement,” commented the examiner. “All the 
well-known elements are present: a strong economic motive, in 
addition to the usual desire to eliminate price competition, a meet- 
ing at which minimum prices were discussed, were formalized 
in writing, and agreed to, plus an agreement to notify the others 
of deviations, and giving of such notice, subsequent police or puni- 
tive price action to force adherence, subsequent termination of the 
‘unstabilizing’ force of price competition, and resumption of the 
agreed levels as minimum levels.” 

In addition to the usual denials, the contesting respondents 
offered “various and sundry excuses or explanations, several of them 
timeworn or moth-eaten from much previous unsuccessful usage, 
one or two of some novelty,” the examiner said. 

For example, J. W. Morton, president of United Engines, 
testified he heard no price discussion at the meeting, never received 
the minimum price list distributed there, neither understood nor 
replied to the letters later sent by other participants, his company 
is smaller than the others, and he was incensed upon finding no 
GMC representative present to explain the term “wholesale.” 

“T cannot,” stated Examiner Hier, “accept as credible the con- 
tention that eight or nine men can sit down in a room for any 
purpose and have half or more of them discuss price maintenance 
in which they all had such a vital and obvious interest without 
the others being aware thereof, nor the assertion that if Mr. Morton 
did not understand letters from other participants in the meeting 
on that very subject, he did not undertake some way to ascertain 
their meaning, nor why he retained ambiguities in his files. The 
size of any respondent is immaterial—the waterfront was thoroughly 
covered. That there were dealers from whom consumer could obtain 
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these replacement parts, is likewise immaterial. Whether a price- 
fixing agreement is successful or unsuccessful makes no difference.” 

Examiner Hier’s order would dismiss the charges as to another 
concern cited in the complaint, Kennedy Marine Engine Co., Inc., 


Mobile, Ala. 


FTC v. Oneida, Ltd. (FTC Dkt. #7236, Dismissal order, 
April 23, 1959). 

The Federal Trade Commission has dismissed charges that 
Oneida Ltd., Oneida, N. Y., a large silverware manufacturer has 
granted discriminatory advertising allowances to favored customers. 

Denying an appeal by its trial counsel, the FTC adopted an 
initial decision by Hearing Examiner Frank Hier granting the 
company’s motion to dismiss the complaint, issued August 21, 1958. 

The Commission agreed there is no public interest in further 
proceedings on grounds that the challenged payments were aban- 
doned in good faith almost a year before Oneida became aware 
that their legality was being questioned, and there is no reason to 
suspect they will be resumed. 

The complaint had charged these allowances were illegal because 
they were not made available on proportionally equal terms to all 
competing customers, as required by Sec. 2(d) of the Robinson- 
Patman Amendment to the Clayton Act. 

In an affidavit supporting its motion to dismiss, the company 
admitted having paid allowances to a Philadelphia jewelry chain 
for a special TV promotion, but declared the program was dis- 
continued in late 1956 because it was a financial and commercial 
failure. Oneida also contended it had discontinued all advertising 
allowances in June 1957. The facts developed at a hearing on the 
motion did not disprove these contentions. 


FTC v. The Atlantic Refining Co. (FTC Dkt. #7471, Com- 
plaint, April 24, 1959). 

The Federal Trade Commission charged The Atlantic Refining 
Co., Philadelphia, Pa., one of the nation’s leading producers of 
petroleum products, with illegally fixing and maintaining the resale 
price of its “Atlantic” (regular grade) and “Imperial” (hi-test) 
gasolines. 

Since May 1957, the FTC’s 3-count complaint alleges, Atlantic 
has used the following illegal methods to control retail prices during 
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gasoline “price wars” in the “Delmarva Peninsula” area (com- 


prising portions of Delaware, Maryland and Virginia) : 


Pressured its independent lessee-service station dealers into “tem- 
porary consignment contracts,” alleged to be merely a resale price- 
fixing device; caused its independent wholesale distributors and 
their customers to post the same fixed prices at their service stations; 
conspired with the lessee-dealers (unnamed) to manipulate and fix 
prices by entering into purportedly legal consignment contracts, 
which the complaint describes as “nothing more than shams and 
subterfuges”; conspired with the independent distributors (also un- 
named) to maintain and fix the price for gasoline sold at wholesale, 
as well as at retail in the distributors’ service stations. 

These unlawful activities have restrained and suppressed com- 
petition and are unfair methods of competition in violation of Sec. 5 
of the FTC Act, the complaint declares. 

In most instances, if not all, it says, the independent lessee- 
dealers were unwilling parties to the “temporary consignment con- 
tracts,” but were coerced by Atlantic. This agreement gives Atlantic 
the right to set the resale price to the public, and allows the 
dealers a commission on each gallon sold. The commissions received 
by the dealers under this arrangement are less than the customary 
profit margin, the complaint notes. 

Atlantic also used various means to cause its wholesale dis- 
tributors to maintain identical prices at their own service stations 
as well as at their dealer-customer stations, the complaint alleges. 

Although the written agreement between Atlantic and its in- 
dependent lessee-dealers purports to be a legal consignment contract, 
the complaint says, it is actually an “attempt to immunize and 
insulate a mere price manipulation scheme from the antitrust laws.” 

Challenging the validity of these contracts, the complaint points 
out they have no bona fide relationship to the business needs of 
either party, and Atlantic is the vendor and the dealer is the pur- 
chaser, notwithstanding the provisions of the so-called consignment 
contracts. 

Further allegations are that Atlantic paid certain allowances and 
rebates to the distributors and their customers conditioned upon the 
latter posting the prices dictated by Atlantic. Pressure also was used 
to make these customers post and adhere to such prices. 
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According to the complaint, Atlantic owns and operates two 
refineries, plus water terminals and bulk plants in different market 
areas. It owns or controls about 25 ocean-going tankers, as well as 
various pipe line systems. Atlantic and its consolidated subsidiaries 
had almost $545 million in gross sales in 1956. 


FTC v. Roux Distributing Co. (FTC Dkt. #6636, Dismissal 
order, March 19, 1959). 


The Federal Trade Commission announced its dismissal of charges 
that Roux Distributing Co., New York City, a leading distributor 
of beauty preparations for the hair, has eliminated competition 
among its wholesale customers by restricting their sales to a limited 
class of accounts. 

Adopting an initial decision by Hearing Examiner J. Earl Cox, 
the Commission ruled, in an opinion by Sigurd Anderson, that no 
determination can be made from the record “to what extent com- 
petition has been or may be harmed by respondent’s practices.” 

On April 1, 1953, Commissioner Anderson said, Roux changed 
its wholesaler’s discount from 35% off trade price to 25%, setting 
up the following classifications for its wholesale customers, who 
formerly could sell to any account: 


Jobber—selling to drug wholesalers, beauty supply dealers, or other 
jobbers; drug wholesaler—selling to drug stores, department stores, 
and similar retailers only; beauty supply dealers—selling to beauty 
salons, beauty schools, and beauty operators only. 

Beauty supply dealers were granted an additional 10% discount, 
or a total of 35%. Roux vigorously enforced this sales policy and 
discontinued customers which would not classify themselves or which 
sold outside of their classification. ; 

These practices, the FTC’s complaint of September 14, 1956, 
alleged, are unfair methods of competition and unfair practices 
in violation of Sec. 5 of the FTC Act. 

Commissioner Anderson called attention to the examiner’s hold- 
ing that the evidence does not show the existence of any factors 
necessary to remove this case from the general rule relating to 
freedom of a manufacturer to select its customers. 

“It should be clear, however,” the opinion stated, “that this 
matter contains a more fundamental issue than whether or not 
the respondent may refuse to deal with certain of its customers 
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failing to comply with its conditions of sale; the issue here is whether 
the agreements with customers containing the restrictions as to 
resale of Roux products are lawful. If the agreements are lawful, 
then a refusal to sell for failure to comply with the terms of such 
agreements is not in violation of Section 5.” 

A Sec. 5 violation, the Commission said, is not shown in this 
type case unless there is evidence of the competitive effect of the 
practices; not necessarily a showing of some actual elimination or 
suppression of competition, but at least some basis for a finding that 
competition may be substantially lessened. 

The complaint specifically alleged that Roux’s practices have a 
dangerous tendency only to eliminate competition among its cus- 
tomers; thus, all evidence received concerning the alleged effects 
relates to competition among them. 

Such evidence, however, held the Commission, “is very incon- 
clusive. It is true, as alleged by the complaint and admitted, 
that respondent, among its 1,700 customers, had approximately 
550 drug wholesalers and 500 beauty supply dealers. It is also ad- 
mitted that prior to April, 1953, each of respondent’s wholesale 
customers competed freely with each other such customer selling 
in the same trade area. This alone, however, does not support a 
finding of competition between drug wholesalers on the one hand 
and beauty supply dealers on the other. The competition so ad- 
mitted may have been only that among the customers within a class 
located in a given trade area. Trade areas are not defined and there 
is no development of the competition which existed in any par- 
ticular locality. It is uncertain from this record that drug wholesalers 
and beauty supply dealers, the two principal classes of customers 
involved, were ever in substantial competition, since it is not shown 
that they engaged in business in the same trade areas.” 

Although noting that some individual wholesalers suffered a 
loss of sales or profits, the Commission held that this “has no nece:- 
sary competitive significance in the circumstances.” 

The opinion stated that normally the matter would be remanded 
to receive evidence concerning the competitive effect of the practices 
but “[u]nder all the circumstances, we do not believe that it would 
best serve the public interest to remand the case to the hearing 
examiner.” 
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FTC v. The Pure Oil Co. (FTC Dkt. #6640, Init. Dec., 
Feb. 20, 1959). 

The price reductions in the Birmingham, Ala., area by The 
Pure Oil Co., Chicago, Ill., triggered a gasoline price war which 
resulted in competing sellers of private brand (non-major) gasolines 
losing 25% of their business, a Federal Trade Commission hearing 
examiner ruled. 

Examiner Robert L. Piper held that this injury to competition, 
caused by Pure Oil’s price discriminations, violates Sec. 2(a) of 
the Robinson-Patman Amendment to the Clayton Act. He issued 
an order which would forbid the company to reduce gasoline prices 
in any market where it competes with others, unless it proportionately 
reduces prices everywhere. 

However, his order would dismiss, for failure of proof, charges 
that Pure Oil has discriminated in price among its own competing 
customers, and conspired to fix retail prices. 

The company’s price reductions started the second of two price 
wars in the Birmingham area, the examiner said, giving this back- 
ground: 


The first price war was precipitated in October, 1955, when 
two private brand operators cut their price substantially below the 
customary 2¢ a gallon differential. Pure Oil and the other majors 
kept within one or two cents of the private brands, granting their 
dealers temporary allowances during the continual decline in prices. 
The market returned to normal on December 28 or 29. 

During this first price war, the shares of the market shifted 
substantially. The seven leading major companies sold 65.7% 
of the total gallonage in the normal month of October, but in- 
creased to 68.6% in November and 70.5% in December. The nine 
leading private brands decreased from 20.7% of the market in 
October to 17.9% in November and 15.4% in December. 

Because it improved its gallonage position during the October- 
December price war by selling within one cent of the private brands, 
Pure Oil recommended to its 120 dealers in Jefferson County (which 
includes the Birmingham area) the adoption of its “one-cent plan.” 
Dealers who elected to follow the plan would sell one cent above 
the average price posted by the private brand operators. 
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The company established a county-wide temporary allowance 
which enabled participating dealers to realize a 4-cent-a-gallon profit 
margin. These reduced prices were made available to participating 
and non-participating dealers alike, and more than 75% elected 
not to follow the plan. 

On December 29, when the other major dealers and private 
brands posted prices of 29.9 and 27.9, respectively, some 25 or 50 
participating Pure Oil dealers posted 28.9. 

Noting that “major oil companies and their dealers cannot or 
will not long let another major gasoline undersell them in the 
market,” the examiner said they matched the 28.9 price, thus 
bringing them also within one cent of the private brands. 

To avoid gallonage losses, all private brands then reduced their 
price to 26.9, following which cooperating Pure Oil dealers re- 
duced their price another cent and the rest of the majors followed 
suit. 

“The snowball effect of this plan becomes apparent,” commented 
the examiner. “Each time the private brands reduced their price 
so that they would be two cents below the prevailing price of the 
majors, Pure’s dealers following the plan reduced their price to 
within one cent of the private brands. This was accomplished in 
each instance by Pure decreasing its price to its dealers. As soon as 
the other majors discovered the Pure dealers were underselling them, 
they reduced their prices, and once again the private brands would 
move down to restore the normal differential.” 

By February, the examiner went on, the plan had driven the 
private brands down to 22.9 and 21.9, while the majors posted 
23.9. All private brand stations were then operating at a_ loss 
and these depressed prices continued until the end of the price 
war on April 10. Apparently the plan ceased at that time since 
Pure Oil’s participating dealers posted the same price as the other 
majors, two cents above the private brands. 

After pointing out that the share of the market statistics during 
the second price war brought about by Pure Oil’s one cent plan 
are “Amazingly similar to those of the first price war,” Examiner 
Piper ruled: 


“ec 


. . . the facts in this case constitute a classic example of primary- 
line price discrimination designed to injure or eliminate local com- 
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petition. The intent and effect of the one-cent plan were to capture 
for respondent, and incidentally the other majors, a large share 
of the market at the expense of the private brand operators, and 
this effect was actually produced. All of the private brands stations 
operated at a loss, some of them were forced out of business, and 
if the plan had been continued eventually all of them except those 
with substantial resources and able to continue to operate at a loss 
would have been driven out of business. The plan had the neces- 
sary effect of driving the prices of the private brand operators 
down to the point where they were selling at a loss and in many 
instances below cost.” 

Rejecting the company’s contention that its price reductions 
were made in good faith to meet the reduced prices of its com- 
petitors, the examiner found “the record establishes the contrary.” 

On the other hand, he held, FTC trial counsel have not proved 
that the effect of Pure Oil’s admittedly higher prices to four dealers 
in an adjoining county during the one cent plan in Jefferson County 
may be substantially to lessen competition among the company’s 
competing customers. 

Although noting that a Jefferson County dealer about 16 miles 
away had increased his gallonage during this period, the examiner 
found “there is no showing that this was at the expense of the 
four dealers . . .” 

There is no evidence that the Jefferson County dealer and these 
four were actually in competition with each other, he pointed out, 
adding that the latter’s total sales were greater during this period 
than the same time in 1957. 

Nor do the facts establish that Pure Oil entered into a price- 
fixing conspiracy with its dealers, he ruled. 

“The dealers were told specifically that they could elect to 
follow the plan or not as they chose, that the posting of a retail 
price one cent above the private brands was entirely their own 
choice and a unilateral decision, and that whether or not they elected 
to follow the plan all of them would receive the discount estab- 
lished by respondent. The record establishes that a substantial ma- 
jority, from 90 to 95 of the dealers, did not follow the plan, did not 
post prices within one cent of the private brands until forced by 
the price reduction of all of the majors to do so, and nevertheless 
all of the dealers received each price allowance granted by respon- 
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dent. The mere recommendation of the plan or pricing policy by 
respondent does not establish an agreement or conspiracy between 
respondent and its dealers, contrary to the undisputed facts.” 


FTC v. American News Co. (FTC Dkt. ##7384-96, Complaints, 
Feb. 20, 1959). 


Attacking promotional arrangements between the nation’s largest 
newsstand chains and the publishers and distributors of many popu- 
lar and widely circulated magazines, the Federal Trade Commission 
issued 13 separate complaints alleging violation of the antitrust laws. 

American News Co. and its wholly-owned subsidiary, Union 
News Co., both of New York City, were charged with coercing 
the supplier publishers, as well as attempting to coerce major cigar 
manufacturers, into paying unlawful promotional allowances which 
they “knew or should have known” were not offered on propor- 
tionally equal terms to their competitors. 

They allegedly use their economic power to force suppliers to 
grant discriminatory allowances; they threaten to and do stop buy- 
ing from suppliers refusing their demands. This is an unfair method 
of competition prohibited by Sec. 5 of the FTC Act, the complaint 
contends. 


The suppliers are charged with violating Sec. 2(d) of the 
Robinson-Patman Amendment to the Clayton Act by making these 
payments to Union News and others, but not making them equally 
available to all other competing customers. A further charge against 
the suppliers is that even among their favored customers the pay- 
ments are proportionally unequal because they are negotiated on an 
individual basis. 

According to the complaints, Union News operates some 1,500 
newsstands, mostly in important railroad stations, bus terminals, 
airports, hotels and office buildings. In 1957 it received from these 
publishers, directly or through their distributors, illegal payments 
ranging from $2,600 by Triangle Publications to $107,000 by the 
six publisher-owners of Select Magazines. In that year, it was paid 
about $700,000 for promoting and selling various publications. 

In 1956 and 1957, Union News was one of several favored 
retailers to whom Bayuk Cigars paid special display allowances 
for promoting its cigars, the complaint alleges. 
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Payments allegedly made by Bayuk to Union News but not 
offered on a proportionally equal basis to all other competitors are 
these: $9,500 in 1956 for special promotional displays, and $700 
a month since 1957 for advertising Bayuk’s cigars (“‘Phillies,” 
“Webster” and many other well-known brands) on book matches. 

The complaint charges that these unlawful promotional pay- 
ments received by Union News enable it to out-bid many com- 
petitors for choice newsstand locations. As a result, not only is its 
ability to coerce more illegal allowances increased, but other news- 
stand operators’ ability to compete is lessened or eliminated. 


NOTES 


I. FTC Comp taints 


1. Publishers and Newsstand Distributors 
Charged by FTC ‘ 

The American News Co., its subsidiary, Union News Co., and 
leading magazine publishers were accused by the FTC of violating 
the antitrust laws. 

Distributors allegedly forced the publishers to pay “unlawful 
promotional allowances” in order to secure their position on the 
newsstands. The FTC claims that $700,000 was paid to distributors 
for this purpose in 1957, in violation of the Clayton Act. 

Violation of the Robinson-Patman Act was charged to the pub- 
lishers, the FTC claiming that payments to Union News enabled 
that company to “outbid many competitors for choice newsstand 
locations.” 


2. Localized Price Cuts Banned by FTC 

A Federal Trade Commission examiner ruled it illegal for an oil 
supplier to narrow the price spread between his branded gasoline 
and the private brands in one marketing area unless he makes similar 
adjustments in all markets. 

This new interpretation of the Robinson-Patman Act has also 
affected Anheuser-Busch, Inc. The FTC ruled against that company 
for lowering prices on its premium beer to match prices of regional 
beers sold in the St. Louis market. Anheuser-Busch is appealing the 
case in a federal court. 
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The major oil suppliers claim this decision would be catastrophic 
if the full Commission and the courts uphold it. The Pure Oil Co. is 
appealing this ruling to the full FTC. Pure Oil was directly involved 
in this decision which apparently negates, in some instances, the 
“good faith” defense. Lowering the price of a premium product 
to meet the price of a local or private brand which was usually priced 
lower is not, according to the examiner, “meeting” a competitive 
price. 


3. FTC Exerts New Power 


Until 1957 meatpackers were immune from FTC action because 
the 1921 Packers & Stockyards Act subjected them to the jurisdiction 
of the Agriculture Department. Food Fair Stores, Inc., because of 
its ownership of’ meat packing interests, successfully evaded FTC 
action in 1957. 

Last year, authority over meatpacking was split between Agri- 
culture and the FTC. 

In the first case heard under the new law, the FTC ruled that 
Giant Food Shopping Center, Inc., falls within the jurisdiction of 
the FTC despite its interest in an Armour Co. meat packing plant. 
The food chain was accused of inducing suppliers to grant it pro- 
motional allowances. 


4. Reynolds Metals Co. Foiled on Acquisition 


FTC Examiner Frank Hier ruled that the acquisition by Reynolds 
Metals Company of Arrow Brands, Inc., a customer selling decora- 
tive aluminum foil to the florist trade, violated the antimerger law. 

Arrow was, prior to the merger, a leader among the seven or 
eight small firms that convert unmounted aluminum foil into floral 
foil. Arrow accounted for about 25 per cent, or about $2 million a 
year of such sales. Arrow was purchased for about half a million 
dollars. 

The Examiner held that the intense competition that existed 
among the independent firms would be materially altered if Reynolds 
put its tremendous resources behind Arrow Brands. Plant expansion 
and nationwide television advertising would give Arrow a competitive 
advantage tending to monopoly. 

This is not a final decision of the Commission and may be 
appealed, stayed or docketed for review. 
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5. Spalding Merger Cleared Following Brillo 


Charges against A. G. Spalding & Bros., Inc., the nation’s second 
largest seller of athletic goods, for violating the antimerger law in the 
acquisition of Rawlings Manufacturing Co., No. 4 in the industry, 
were dismissed by FTC Examiner Lipscomb. 

Nineteen product lines were selected for examination. In six 
of these lines each company both manufactured and sold the items. 
The Examiner held that the merger did not adversely affect com- 
petition in any of these lines. 

In 1955, Spalding was the fourth largest producer of baseballs, 
with 21.8% of the market by value and 15.3% by quantity. Rawlings 
was the sixth largest producer with 11.3% and 9.4%. The acquisition 
made Spalding the country’s largest producer of baseballs. 

The Examiner pointed out that in the Brillo decision the Com- 
mission held that a significant increase in a company’s already sub- 
stantial market share does not automatically demonstrate a likelihood 
of lessening competition. 

Examiner Lipscomb stated: “In the Brillo case, after the acqui- 
sition, Brillo had a production share of 47.7%, and the next-largest 
producer had a production share of only 19.1%. On the basis of our 
1955 figures, Spalding and Rawlings combined had a production 
of 24.1%, with the next-largest producer having a production of 
19.2%. After the Brillo acquisition, there remained only seven com- 
peting manufacturers of industrial steel wool; while, after the Spalding 
acquisition of Rawlings, there remained at least twelve strongly- 
competing manufacturers of baseballs.” 

The Examiner made similar rulings with respect to the other 
13 product lines. 


II. DEPARTMENT OF JusTICE AcTivITY 


1. New York Auto Dealers Indicted 


Eight criminal cases charging associations of Buick, Chrysler, 
Oldsmobile, Dodge, De Soto and Plymouth automobile dealers in 
the New York area with violation of Section 1 of the Sherman Act 
were filed in New York. 

It was alleged that for several years, the dealer associations had 
participated in a combination and conspiracy to adopt, print or 
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procure uniform retail list prices for the sale of new automobiles and 
accessories by member dealers and to distribute such lists to member 
dealers for their use. 


2. Blouse Makers Charged 


A federal grand jury in New York indicted three associations, a 
labor union and five individuals for violating Sections 1 and 2 of the 
Sherman Act in the ladies blouse fabrication industry. 

The defendants, Greater Blouse, Skirt & Neckwear Association, 
Inc., N. Y., Slate Belt Apparel Contractors’ Association, Inc., Pa., 
National Association of Blouse Manufacturers, Inc., N. Y., Blouse 
and Waistmakers’ Union Local 25, ILGWU and five individuals 
were charged with (1) fixing the price jobbers and manufacturers 
pay to blouse contractors, (2) allocating the contracting work of 
members of National among the members of Greater and Slate, and 
(3) requiring members of National to give all their blouse contracting 
work to members of Greater and Slate. 

The indictment states that, “In 1957 ladies blouses worth approxi- 
mately $345,000,000 at wholesale were sold in the United States. 
Approximately fifty per cent, or $175,000,000, of the blouses sold 
at wholesale in the United States in 1957 were produced in the 
four-state area of New York, New Jersey, Pennsylvania and Connec- 
ticut . . . Virtually all of the contractors located in the four-state 
area are members of Greater or Slate Belt.” 


3. Grand Jury Investigates GM 


A federal grand jury in New York has begun an investigation of 
General Motors’ activities both in the auto field as well as other 
divisions. 

Instead of filing a civil suit, the government chose the grand jury 
approach which may lead to a criminal proceeding. A grand jury’s 
power of subpoena will make many GM documents available to the 
Justice Department and facilitate a civil suit should a criminal in- 
dictment fail to emerge. 

The object of this suit may well be the breakup of GM. The 
firm will be attacked on its size and domination of many of the 
fields in which it operates. The Department of Justice will be at- 
tempting to establish the principle that size per se may, in some 
instances, be illegal. 
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4. Broadcasters Subject to Antitrust Charges 


The Supreme Court’s decision in the Government’s antitrust 
action against RCA and NBC clears the way for antitrust charges 
against transactions that have been approved by the FCC. 

In a swap-sale package deal, which received FCC approval, 
Westinghouse sold its Philadelphia TV station to NBC in exchange 
for the latter’s Cleveland station and $3 million. RCA and NBC 
were accused of high-pressuring Westinghouse with the threat of 
removing network affiliation from Westinghouse stations. 

The lower court decided for RCA and NBC but on an order 
from the Supreme Court the lower court must retry the case under 
the new interpretation of the law. 


III. Consent DEcREES 


1. Plumbing Suppliers Sign Consent Judgment 


A Consent Judgment was signed terminating a civil antitrust suit 
against five plumbing suppliers in the San Diego area. 

The defendants had been charged with suppressing price com- 
petition in the sale of plumbing supplies by engaging in an unlawful 
combination and conspiracy to fix, stabilize and maintain arbitrarv 
and non-competitive prices, terms and conditions of sale. 

Assistant Attorney General Victor R. Hansen said: ‘We believe 
that the judgment . . . effectively forecloses to the defendants the 
routes which led to fixing and stabilizing wholesale prices.” 


2. Consent Judgment Signed by Floor Covering 
Association 


A civil complaint charging the Retail Floor Covering Association 
of Greater Philadelphia with violating Section 1 of the Sherman Act 
was terminated by a Final Judgment upon consent of the parties. 

The complaint had charged the defendant Association and its 
members with seeking to exclude non-members as retail outlets for 
the sale of floor covering materials and threatening to boycott, and 
boycotting, manufacturers of such materials who sold or distributed 
their products to others than approved wholesalers or retailers. The 
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1956 sales of floor covering materials in the affected area were about 
$3 1,000,000. 

The Final Judgment contains appropriate injunctive provisions 
directed against the concerted action of the defendants and enjoins 
individual action by the members of the Association regarding the 
coercion and inducement of manufacturers to restrict their sale or 
distribution to approved outlets. 


IV. Proposep LEGISLATION 


1. Three Antitrust Bills Reported 


The Senate Antitrust and Monopoly Subcommittee reported three 
antitrust bills to the Judiciary Committee, two favorably recom- 
mended and one without recommendation. 

The first of the favorably reported bills would require pre- 
notification to the Government of the intent to merge by corporations 
with combined capital in excess of $10 million; the second would 
give the Justice Department the right to subpoena corporation records 
during the investigative phases of civil antitrust suits; the third would 
end the use of “good faith” as a complete defense against charges of 
price discrimination. 


2. Bills to Control Bank Mergers 


Two bills have been introduced, one sponored by the Treasury 
Department, the other by the Justice Department, to increase federal 
control over the competitive aspects of bank mergers. 

The bill supported by the Treasury Department would give the 
Federal Reserve jurisdiction over some state banks that can now 
merge without the supervision of any federal agency. 

The Justice Department’s bill would amend the Clayton Act in 
order to give that Department control over mergers involving asset 
transfers. The Department now has control over mergers accom- 
plished through stock acquisitions. 

Bank mergers are presently controlled by the Federal Reserve, 
Deposit Insurance Corp., and the various state banking supervisors. 
the Comptroller of Currency, the Justice Department, the Federal 
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V. MERGERS 


1. Texas Prevents Sinclair Merger 

A proposal made by the Sinclair Oil Company to acquire the 
assets of Texas Pacific Coal & Oil Company was thwarted by the 
Attorney General of Texas. 

The Sinclair Oil Corp., third largest in sales of the domestic 
integrated oil companies, proposed to purchase the assets of Texas 
Pacific Coal & Oil Co., a crude oil exploration and production 
company. Sinclair already owns almost 30 per cent of Texas Pac‘fic 
stock. 

Texas Attorney General Will Wilson obtained an order restraining 
the merger on the grounds that it would reduce competition and 
encourage monopoly in the oil business. He asserted that Texas 
Pacific is a healthy concern and stated: “We do not feel that it 
should be swallowed up . . . simply because Sinclair needs more 
proven reserves of oil.” 


VI. Om Import Quota APPEALED 


The Crown Central Petroleum Corporation appealed to the 
Oil Import Appeals Board for an increase in their import quota 
allotment, claiming that their present quota imposes an unwarranted 
and discriminatory hardship upon them. 

Crown, the only independent refiner marketing through its own 
outlets on the East Coast, claimed it is put at a competitive dis- 
advantage by the present oil import quota system. 

Alfred C. Boni, President of Boni, Watkins, Jason & Co., New 
York Economic and Management Consultants, testifying on behalf 
of Crown, stated that the rising costs of Gulf Coast crude is squeezing 
Crown and making increasing imports a necessity. Crown saves over 
$0.30 per barrel on foreign crude. 

According to Mr. Boni, the major refiners who compete with 
Crown have refineries located throughout the country and therefore 
have the advantage of being able to shift their allowable import 
quota, which is based on aggregate 1958 input, to their East Coast 
refineries. Furthermore, they enjoy the differential advantages from 
the statutory depletion allowance and the expensing of intangible 
drilling costs because of their greater involvement in oil production 
than Crown. 
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Legislative Comments 


A. Bills Passed 


The Senate passed S-726 as reported (expediting enforcement 
of FTC cease and desist orders) on March 18th and referred it to 
the House Judiciary Committee. See Senate Report No. 83. 

The Senate Committee on Banking and Currency reported S-1062 
(safeguards against bank mergers) with amendments on April 17th 
and, on May 14th, the bill was passed by the Senate and sent to 
the House. Senate Report No. 196 and copies of the hearings on 
this subject are available. 

S-753 (authorizing milk co-ops to bargain collectively) passed 
the Senate without amendment by voice vote on April 30th. In this 
regard, see H. R. Report No. 192. 


B. Other Action 
1. Senate 


The Senate Judiciary Subcommittee on Antitrust and Monopoly 
referred S-11, S-442 and S-716 to the full Judiciary Committee on 
May 7th. Senator Kefauver’s S-11 (restricting the “good faith” de- 
fense) was reported without comment while S442 (pre-merger 
notification) and S-716 (antitrust civil process act) were reported 
favorably. 

Protracted hearings have been held on Senator O’Mahoney’s 
S-215 (advance notice of price increases) and, in addition, formal 
consideration has been given to S-138 (“good faith” a complete 
defense), S-838 and S-839 (restricting financing and insuring ac- 
tivities of auto manufacturers), S-1003 (antitrust civil process act) 
and S-1005 (pre-merger notification). 

Senator J. Strom Thurmond has announced that his Subcom- 
mittee of the Interstate and Foreign Commerce Committee will hold 
public hearings on proposed fair trade legislation on June 15th 
and 16th. 

The Senate Finance Committee scheduled hearings on Senator 
Freer’s S-200 (proposed amendment to Internal Revenue Code to 
provide for nonrecognition of gain on stock distribution resulting from 
antitrust decrees) for May 26th and 27th. 
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2. House 


The House Interstate and Foreign Commerce Committee con- 
cluded open hearings on the fair trade bills (H. R. 768, 1253, 2463, 
2729, 3187, 5252 and 5602) on March 25th ‘and, on May 14th, 
approved Chairman Harris’ HR-1253 with two amendments. One 
of the amendments provides that distributors are to be considered 
in interstate commerce for fair trade purposes only while the other, 
the so-called “clean hands” amendment, would require a showing 
that the manufacturer diligently enforced his list price program. 

The House Judiciary Antitrust Subcommittee conducted hearings 
on May 21-22 on S-726 and the House Companion Measures 
(HR-432, 2977 and 6049). 


BOOK REVIEWS 


The Supreme Court From Taft to Warren, by Alpheus Thomas 
Mason, pp. xv, 250, Louisiana State University Press (1958), 
$4.95. 


In stimulating and energetic style, Professor Alpheus Thomas 
Mason, McCormick Professor of Jurisprudence at Princeton, has 
written of the past forty years of Supreme Court history. Although 
the title of his book, The Supreme Court From Taft to Warren, may 
be confusing since Professor Mason spends almost no time on the 
regimes of Chief Justices Vinson or Warren as such, the author 
authoritatively recounts many absorbing, behind the scenes episodes 
which illuminate and enrich the story of these momentous years. 

Taking as his major theme the Holmesian text that “judges do 
and must legislate,’ Professor Mason describes for his readers the 
prostration and continuing death struggle of the doctrine that judges 
only declare the law, which they find, but do not make. Beginning 
with the Chief Justiceship of William Howard Taft, whom Pro- 
fessor Mason paints as an arch reactionary haunted by the ghost 
of “progressiveism,” the Taft Court is denominated even for those 
days as a “super legislature.” To be sure the sanctuary which 
the Court of the 1920’s was intent on preserving was the 
cult of laissez faire, and many a lamb, in the form of social and 
remedial legislation, was sacrificed on the altar of property in the 
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name of quelling what the genial Chief called “socialistic raids on 
property rights.”’ Statutes, state and federal, were struck down in a 
“carnival of unconstitutionality” by justices who found such laws 
to be out of step with what they personally conceived to be the 
proper sphere of legislative government. And it becomes apparent 
that the fault of adjudicating on the basis of economic and social 
predilections, which so many latter day critics of the Court perceive 
in its membership, is not unique in our time, except perhaps in point 
of direction. 

Contrasted against the power hungry, uncompromising and 
almost unjudicial picture which the author presents of Chief Justice 
Taft is that of the brilliant, sometimes progressive but often devious 
picture which he draws of his successor, Charles Evans Hughes. 
Most of this section of the book is a build up for the climactic Court 
packing struggle of which Professor Mason has already written 
extensively and well. See Mason, Harlan Fiske Stone and FDR’s 
Court Plan, 61 Yale Law Journal 791-817 (1952). The many 
“self-inflicted wounds,’ to which the Court treated itself in the 
form of the Alton R. R., A. A. A., Carter Coal, N. I. R. A., and 
New York Minimum Wage cases, are pointed up as the real reason 
for Franklin Roosevelt’s determination to get new blood onto the 
Court. Professor Mason, however, does not quite make the point, 
which is so telling in his previous law review article, that Mr. 
Roosevelt’s failure to make a forthright and honest approach on the 
subject was the major blunder which spelled defeat before the 
Court plan ever took to its wings. Had the President bottomed his 
plan on the point that the Court was obstructing needed legislation 
by taking a restrictive, arbitrary and obscurantist view of the Con- 
stitution—torturing it, rather than interpreting it—the Court could 
not have defended itself, as it did, on the ground of being perfectly 
able, regardless of age, to keep up with its schedule. Moreover, 
the administration critics could not have attacked the plan as a 
slick maneuver and a fraud, thus pushing an already suspicious 
Congress into open rebellion. 

In analyzing and assessing the temper, mind and work of a man 
like Chief Justice Hughes, it seems a bit unfair to characterize him, 
as does Professor Mason, as one who was more interested in in- 
tentionally befogging his opinions to cover his judicial tracks than 
in laving down valid precepts for the guidance of the profession. 
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While it may be valid to impeach his penchant for distinguishing 
cases and his reluctance to overrule holdings others might think 
bad, it ought to be kept in mind that any justice’s opinions may 
not be all that he would desire in view of the diluting effect which 
the ideas of other Court members may have when reflected in the 
final opinion in order to gain a working number of concurring justices. 
Consideration and allowance ought to be made for the Court with 
which he had to deal, and for the unique times in which he 
had to work. Stability and a healthy respect for the doctrine of 
stare decisis were not attributes foreign to Professor Mason’s hero, 
Justice Stone, nor are they undesirable judicial qualities from the 
standpoint of the legal profession and its clients—a point of view 
with which Professor Mason may be unfamiliar. Granted “it took 
an agonizing rumpus to force Charles Evans Hughes to realize that 
‘statesmanship in a democratic community consists in the use of 
public authority to make the necessary adaptations to a changing 
political and social environment and to the demands of the time,’ ”’ 
however, it is to Hughes’ everlasting credit that he met that challenge 
when and as well as he did, considering the man, the times, and the 
circumstances. 

Many members of the legal profession would be ready to agree 
with Professor Mason that Chief Justice Harlan Stone epito- 
mized, to a large extent, what a Supreme Court Justice ought 
to be. Albeit he was unable to mass his Court, as Taft had 
foretold, Professor Mason is inclined, as he is not in the case 
of Hughes, to make excuses for man and circumstance. Stone’s 
abiding belief in and practice of the doctrine of judicial and political 
restraint met with as many clashes among those libertarian members 
of the Court who took their places after the Court packing revo- 
lution, as thev had with those ultra conservative members whose 
places they had taken. Thus indeed, “the sharp barbs of his thought 
were intended for the flesh of judges, both Right and Left, who, 
without taking the trouble to weigh social values, prematurely en- 
forced private convictions as law’; and these same sharp barbs, 
though intended for judges more than a decade ago, he might well 
have intended for some of those of today. 

Unfortunately, Professor Mason’s treatment of those years follow- 
ing Chief Justice Stone’s death is somewhat spotty. While he spends 
a good bit of space on the civil rights cases which have been decided 
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in the past fifteen years, he almost ignores many other important 
segments of the Court’s business in this period, including many 
landmark decisions in the Antitrust field. Little or no analysis 
of the impact of Chief Justices Vinson and Warren is made, though 
perhaps their proximity to us in point of time makes unbiased re- 
flection impossible and careful assessment risky. While much of what 
Professor Mason says concerning the work of the various members 
of the Court whom he discusses is no doubt accurate, he permits 
his own personal predilections to be so obvious that one wonders 
ofttimes as to the accuracy of his conclusions. His fault, if there 
is one, is in doing the very thing for which he is critical of members 
of the Court—he allows his personal views to sway the outcome 
of his judgment. And his covert suggestion that the Court might be 
improved by the addition of non-lawyer members is one which may 
well shock many members of the legal profession as well as other 
parts of the citizenry who have always thought of the Court, as at 
the very least, a Court of law. 

Professor Mason also makes his point concerning those who would 
silence critics of the Court. In times like these when the decisions 
of the Supreme Court become sparks setting off violent explosions 
of public controversy, it is reassuring to be reminded that such public 
discussion of the Court and its policies is not a novelty to our history. 
Popular outcry, both criticism and praise, has been heard throughout 
the land whenever the Court’s decisions have been felt in new 
fields, or the Court’s established policies have been altered to meet 
new circumstances and conditions. Rather than being a mark of 
disrespect for the Court and its province, it is perhaps the best evi- 
dence of the vitality of the Supreme Court’s place and function 
in the fabric of our Republic. It is a reminder that all the courts, 
like the other manifestations of our constitutional system, are, in the 
final analysis, instruments of the people for their own regulation 
and government. As Mr. Justice Stone put it, “Where courts deal 
as ours do, with great public questions, the only protection against 
unwise decisions, and even judicial usurpation, is careful scrutiny of 
their action and fearless comment on it.” 


Cuarues F. Rice 
(A member of the New York Bar) 
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The Sources of Invention. By John Jewkes, David Sawers and 
Richard Stillerman. London: Macmillan; N. Y.: St. Martin’s 
Press, 1958, xii, 428 pp., $6.75. 


This book has two very different parts. The first and main one, 
evidently chiefly by Prof. Jewkes, economist at Oxford Univ., is an 
argument aimed at belittling and casting doubt upon the inventive- 
ness of the corporate laboratories, with some attention to the monopoly 
problem; it fails. The second part, by another English economist 
Sawers and chiefly by Stillerman, a Chicago attorney, is “Summaries 
of Case Histories” of 50 important inventions from the last 60 years, 
alphabetically arranged, from Automatic Transmissions to the Zipper, 
with further and older inventive history elsewhere. This part is 
highly factual, well documented, attentive to foreign inventors, and 
can well serve diverse students of invention and history. 

The reason for combining these two diverse parts is for the case 
histories to serve as proof for the generalizations of the first part, 
above all its contention that the laboratories have been overrated. 
This fails for a number of reasons: 


1. We have no evidence nor even assertion that the instanced 
inventions were not selected to prove that thesis. Invention is a thing 
so utterly diverse that instances could be found to support any con- 
tention. Statistics are required, to embrace the whole truth, but are 
rarely used in this book. 


2. The case histories and the whole book exclude for the most 
part vast classes of modern inventions, viz., the military ones (which 
like aviation, rockets, navigation, metallurgy, constantly interchange 
with civil technology) ; also agricultural, medical and other govern- 
mental inventions; the sciences, Physics and Chemistry, which are 
often cultivated in close connection with and for the sake of invention, 
for which they provide a base that may be almost sufficient; and 
all trivial inventions not part of any instanced big one; though 
trivial individually they are so vastly numerous as to be important in 
the total picture. 


3. Though the aim of the work is to explain contemporary in- 
vention, the main instances cited go back as much as 60 years, 
and others 190 years. So how could those prove anything against 
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the modern laboratory svstem, whose great efflorescence dates back 
only a generation? 

The problems of monopoly, oligopoly and big business, whether 
they help or hinder invention, occupy pages 156-96, again with 
scant success, as is indeed confessed. About the only statistics in 
the book are here used, seven short tables of British and American 
data on research and development expenditures and personnel, 
according to size of firm, and industry. About all the purport that 
appears has been known before, viz., that the ratio of R&D expen- 
ditures to total sales varies considerably by industry and firm, falls 
way off to zero for small firms, say with less that 500 employes, and 
does not increase as firms enlarge much beyond that size, except 
for a slight heightening among the very biggest. 

The causes of the book’s inconclusiveness are the faults of its 
case method discussed above, Jewkes’s evident aversion to statistics 
(the principal means for real proof in social science), his ill chosen 
definition of invention (the first starting of an idea later recognized 
as the physical kernel of “an important invention” as defined by 
language usage), a definition that affords no reliable statistics, and 
his dependence on deductive reasoning from the established principles 
of classical Economics. Such reasoning can prove things only when 
the case is simple, or when quantification is supplied. There are some 
reasons, the classic, deductive science tells us, why the large com- 
panies should invent better than the many small, especially that 
they can put their discoveries to more and quicker use, without the 
trouble and uncertainties of patents. But on the other hand there 
are economic principles, and also historical instances, pointing to 
more successes from the many small than from the few large. We 
find weights in both pans of the balance, and if we have no statis- 
tical quantification of things, how can we say which way the balance 
will tip? Considerations do not weigh themselves, they must be 
weighed by economists who will take the trouble, and who in this 
case need also much technologic and business information. Jewkes is 
commendably modest in rarely claiming to have established any 
proposition. But the reader is afforded little more than good mental 
gymnastics using the principles of Economics, and is left like Omar 
Khayyam, who: 








ANTITRUST NEWSLETTER 325 


“. .. heard great argument 
About it and about, but evermore 
Came out by that same door where in I went.” 


About all that emerges in this connection is that the worst 
situation for invention is the cartel of small firms, each inhibited 
from trying to expand its share of the industry, and each too small 
to make much use of an invention, unless through luck with patents, 
and hence too small to afford a laboratory to make inventions. Also 
it is certain, as Schumpeter pointed out, that some element of mo- 
nopoly, if only a patent, or invention by government, is necessary 
for invention—i.e., some means whereby the profit from the improve- 
ment will not be immediately snatched from the innovator, by 
competition. 

We are left after all simply with the personal opinion of these 
three authors, that the laboratories have been overrated. Since many 
experts cited have thought otherwise, we are forced to ask if the 
three present writers have any higher competence. We find nothing 
special, except in classical Economics (Jewkes), and in technic his- 
tory (Stillerman). And since we are forced to assess the opinion 
by the man, for lack of scientific evidence for the opinion, we must 
examine also for prejudices. We think we see all through Jewkes’s 
chapters biases away from war and from government, and in favor 
of old-style, competitive, small scale private enterprise, and also in 
favor of English rather than American ways. 

Other writers on the social controls of invention are not used nor 
cited extensively, and on its psychology scarcely at all. Some of the 
best works are never cited. 

Little is said about patents, and that little is highly critical. 
“Tt is almost impossible to conceive of any existing social institution 
so faulty in so many ways” (p. 253). Yet no proposals on patents 
are made, except the addition of public awards for inventors, and 
retention of patents “so long as nothing better can be suggested for 
the purpose.” If the authors would take off their blinders for a 
minute, they might perceive that there are in use abundant sub- 
stitutes for the patent system, in invention by government (as prolific 
as the commercial), and by trade associations, foundations and uni- 
versities; also tax benefits, suggestion systems, trademarks, sale of 
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know-how, secrecy, and monopoly. Patent statistics are also here 
condemned; but they can be used intelligently; some writers have. 
In fine, we find scant value in Jewkes’s work, but much in the 
well documented and detailed case histories of inventions, by Stiller- 
man. 
S. Cotum GILFILLAN 
Chicago, Illinois 


The Impact of Antitrust on Twenty Leading Industries: 
The Twentieth Century Fund Study 


Antitrust Policies. By Simon N. Whitney (New York: The Twentieth 
Century Fund, 1958, Vol. I, pp. xxiii, 560; Vol. II, pp. x, 541, 
$10.00). 


In sponsoring this comprehensive two-volume inquiry into the 
effect of antitrust on twenty American industries, the Twentieth 
Century Fund has performed an important public service. Six in- 
dustries were chosen because they were the largest (in terms of 
sales) in each of half a dozen categories into which manufacturing 
can be broadly divided; two others are the largest mineral industries. 
The remaining twelve have been involved in well-known suits. Giants 
such as autos, bituminous coal, and cotton textiles have barely been 
touched by federal antitrust prosecution. The increasingly important 
chemicals and paper fields have been attracting more attention over 
the years. In meat packing, steel, and farm machinery the government 
has suffered important legal defeats. Monopolies or near-monopolies 
once prevailed in petroleum, tobacco, anthracite, aluminum, shoe 
machinery, tin cans, corn refining and pullman cars. Important legal 
victories have been won in cast-iron pipe, motion pictures and 
cement. Finally, insurance has been exempted by Congress from 
the Sherman Act to the extent the states regulate the industry. 

Interviews with several hundred persons in industry, government 
and academic circles in addition to an exhaustive survey of the 
pertinent literature—not only books, magazine articles, government 
publication but even unpublished theses—served as the sources of 
information. As a further check, several authorities were asked to 
comment on each separate chapter. The result is a carefully docu- 
mented, lucidly written statement for each industry covering its 
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background history, evolving structure, market behavior, antitrust 
involvement and performance record. 

As an authoritative, compendious reference book the work is 
invaluable. On Dr. Whitney's evaluation of the situations he de- 
scribes so authoritatively, opinions may legitimately differ. Generally 
our author is satisfied with what he finds: ‘Any case by case analysis 
of the performance of American industries tends to become a mo- 
notonous study of vast production increases and fulfillment of con- 
sumer desires” (II, 423). True enough, but from the standpoint 
of antitrust policy, the issue is whether an even better performance 
might not eventuate from government action. 

Having found no evidence that industries composed of large 
corporations operate “less efficiently for the public welfare than small 
firm industries” (II, 392), Whitney is no advocate of dissolution. 
Thus, he does not favor proposals for vertical disintegration in petro- 
leum. In steel, moderate dissolution would result in only moderate 
price cutting. While citing the market advantages of vertical inte- 
gration to steel, he does not demonstrate its advantages to the 
economy. The gain from breaking up the Big Two in tin cans 
seems to him hardly worthwhile. Despite the failure to dissolve 
Alcoa, active competition prevails. He considers the squeeze in 
aluminum during the 1920’s “typical of the problems that are 
bound to arise in competition between integrated and non-integrated 
firms in any industry” (II, 93), ignoring the factor of monopoly 
power in the integrated industry as the real source of danger. If 
the four or six agricultural implement makers responsible for 80 
percent or more of their respective lines were broken up, manu- 
facturing and distribution unit costs might rise. 

In contrast, Bain estimates that (excluding tractors where for 
minimal efficient scale no more than six to ten plants could thrive) 
the farm machinery industry could support sixteen to twenty-five 
factories.‘ Similarly Walter Adams and the authorities who con- 
tributed to his Structure of American Industry view dissolution in 
petroleum, steel and tin cans in a more favorable light. 

At the same time that he is dubious of dissolution in oligopolistic 
industries, Whitney is not hostile toward certain mergers. Bethlehem- 
Youngstown might well suppress less competition than the additional 





1 American Economic Review, 1954, 23. 
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competition created, he contends. Others’ misgivings about the 
A.B.C.-Paramount merger he does not share. He does not regret 
the Columbia Steel? decision: had U. S. Steel built its own fabri- 
cating plant and Consolidated subsequently gone out of business 
the outcome would have been the same as that of the merger which 
occurred “except for waste of capital” (I, 276). Is not the gain 
to consumers during the competitive transition being overlooked, 
as well as the increased capacity and the possibility that the bank- 
rupt Consolidated would be acquired at a bargain price by a firm 
other than U. S. Steel? In stating the legal implications of Columbia 
Steel, Whitney also neglects the 1950 Amendment to Clayton Sec. 7, 
intended, inter alia, to block just such a merger.* 

Sometimes the appropriate role of prices and profits in our 
economy seems to be questioned. The large meat packers are said 
to serve some areas at a loss because of transport costs or small 
population. A large steel company (U. S. Steel in particular) is 
admired for its willingness to sell less profitable as well as more 
profitable items. Why these situations are socially beneficial is never 
explained, nor why small firms could not perform these services 
if indeed they are warranted. 

The proposals to increase price flexibility of cement is not en- 
dorsed, on the ground that the current preference is for government 
spending as a depression remedy. Between the goal of over-all price 
level stability and the downward movement of certain prices, how- 
ever, there is no real conflict (as Loescher correctly insists in his 
critique). On the other hand keeping steel prices down during the 
post-war shortage era Whitney feels was futile, because only by 
controlling the money supply can inflation be prevented. Cannot 
decisions on the side of moderation in the administered price sector 
contribute to the fight against inflation in an imperfectly competitive 
economy? In steel, price flexibility is questioned by citing an argu- 
ment that if the industry were highly competitive, it could not secure 
high profits, and therefore capacity would be insufficient. By what 
test is adequacy of capacity to be measured? Price inflexibility in 
farm machinery is attributed more to the inelastic demand than the 





2 U.S.v. Columbia Steel Co., 334 U.S. 495 (1948). 


3 House Report 1191 (1949), pp. 10-11, 81st Congress, ist Session. See also 
F. T. C. decisions 567 (Pillsbury, 1953). 
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oligopoly structure, as if a competitive industry could maintain its 
prices in the face of inelastic demand. This reader would welcome 
some evidence to support the view (II, 408) that concentration is 
associated with lower prices. 

Whitney lists among the advantages of size in the auto industry 
successful bargaining with the parts industry. Yet on the very next 
page he states that the parts manufacturers “live a precarious business 
existence” (I, 520). Few doubt that GM and the other automotive 
giants have been prime movers in the growth of the economy. 
Whether this state of affairs is socially desirable is not questioned here. 

In setting forth the issues in the good faith defense under the 
Robinson-Patman Act, Whitney feels no matter what solution is 
adopted “some legitimate interest would be threatened. Thus to 
advocate the opposite of the Supreme Court’s Standard Oil of In- 
diana* decision would make a major manufacturer a “sitting duck,” 
unable to resist price raids by small rivals, unless of course he cuts 
prices to far more customers than are served by the small ones. 
“Sitting eagle’’ may be a better description of the situation of such 
a major firm, and perhaps the above stated consequence is not 
undesirable from the standpoint of a workably competitive economy. 

The study concludes that antitrust action has rarely been the 
dominating influence on an industry. Often the impact of these 
laws is equalled or excelled by such factors as changes in: demand, 
technology, tastes, management and general business conditions. The 
laws may have encouraged diversification in chemicals and autos. 
Small firms may receive some protection, as in automobile parts 
and financing, motion picture theaters and shoe machinery. The 
outlawing of the basing point system in corn products, cement and 
steel, as well as the discouragement of collusive practices in such 
industries as meat packing, cast iron pipe and paper have all been 
desirable. Part of the failure of U. S. Steel, Corn Products Refining, 
and International Harvester to retain their original dominance is 
due to fear of prosecution. Whitney’s position in brief is that even 
where antitrust may not have had a powerful impact on a particular 
industry’s behavior, the effect was likely to have been a favorable one. 

To make quantitative estimates of the effect of antitrust is clearly 
impossible. A judgment formed on the basis of the alleged fact that 


4 Standard Oil Co. of Indiana v. Federal Trade Commission, 340 U. S. 231 (1951). 
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the common stock of a firm losing a suit has only seldom fallen even 
momentarily (II, 430) is misleading. Should this prove to be the 
case, it may simply reflect the discounting of the decision in advance. 
Alternatively, it may suggest recognition by investors of the ineffectual 
nature of the remedy to be applied. 

That the Sherman Act was intended, inter alia, “to perpetuate 
and preserve, for its own sake and in spite of possible cost, an 
organization of industry in small units which can effectively compete 
with each other” is a thesis for which Judge Learned Hand offered 
only weak proof, Whitney claims. But the legislators probably did 
intend to make the small businessman the immediate beneficiary 
of the 1890 Act—this in an era when a great part of the public 
was convinced that increased efficiency automatically accompanied 
increased size.® 

Particularly in the first volume the reader may sometimes find 
himself wishing that the detail had been less profuse. The discussion 
of the inefficiency of Big Steel and the Coronado Coal decisions, for 
example, might well have been omitted. So meticulous is this study 
that the oversight in the statement on the law of tying clauses stands 
out (II, 396): under the Clayton Act the test of illegality as set 
forth in Times Picayune® uses “or,” not “and.” 

Whether or not in agreement with Dr. Whitney’s judgments, 
the reader cannot fail to admire the painstaking research which these 
volumes represent. For those concerned with antitrust issues, this 
two-volume study is an indispensable reference work. 


BENJAMIN J. KLEBANER 
City College of New York 





S Hans B. Thorelli, Federal Antitrust Policy (Baltimore, 1955), pp. 227, 71. 
6 Times-Picayune Publishing Co. v. U. S., 134 U.S. 594 (1953). 
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PROPOSALS 


PROPOSED CONGRESSIONAL LEGISLATION RELATING TO TRADE 
REGULATION, Ist Session, 86TH CoNGREss* 


Sherman Act 


ee ee Humphrey S-1083 
Magnuson S-1742 
Madden HR-3187 


McMillan HR-5252 
McGovern HR-5602 


Re: Prohibition of loss leader sales ..... Humphrey S-1338 
Re: Advance Notice of Consent De- 
CUI ~ 6.nccncihtlibihsulidddebentanesinnsnimmanieees Humphrey S-1337 
Roosevelt HR-5942 
Multer HR-6253 


Clayton Act 


Re: Private suits impressed with “sub- 


stantial public interest”: -................. Humphrey S-1336 
Multer HR-6254 
Re: Statute of Limitations (see 4B) .... Humphrey S-1335 
Multer HR-6252 
Re: Prohibition of Loss Leader Sales Humphrey S-1338 
Re: Antitrust Civil Process Act of 1959 Celler HR-4792 
Re: Advance Notice of Consent De- 
CIE... ccsacsssencisnrnsiietuispiiciisatpiaitmeghiniiaaidadaiin Humphrev S-1337 
Roosevelt HR-5942 
Multer HR-6253 





* For a list of the bills introduced earlier in this Session, see IV Antitrust Bulletin 
154 (1959). Unless otherwise indicated, all of the proposals have been referred to 
the Senate or House Judiciary Committee. The phrase “baseball subject to limited 
exemption” appearing on Page 155 of the Jan.-Feb. issue is applicable only to S-886 
and not to the other bills listed under the heading “Pro Sports.” 

1 All four bills referred to Interstate & Foreign Commerce Committees of the 
Senate and House; see also Hearings Before the Committee on Interstate and Foreign 
Commerce, House of Representatives, 86th Congress, ist Session, With Respect to 
Fair Trade. 
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Re: Expediting Finality of FTC Cease 








Fe Huddleston HR-6049 
Re: Applicability of FTC and Clayton 
Acts to contract carriers subject to 
Interstate Commerce Act:? _............. Magnuson S-1805 
Harris HR-7056 
Robinson-Patman Act 
Re: Mandatory Functional Discounts Reuss HR-4530 
Re: Sales at “unreasonably low prices’ Humphrey S-1339 
Federal Trade Commission Act 
a Re Humphrey S-1083 
Magnuson S-1742 
Madden HR-3187 
McMillan HR-5252 
McGovern HR-5602 
Re: Applicability of Clayton and FTC 
Acts to contract carriers subject to 
Interstate Commerce Act:* ._............ Magnuson S-1805 
Harris HR-7056 
Re: Strengthening independence of 
FTC and other administrative agen- 
GR” wih badntcicnerescunnesshanhaliieansinmeanennbtentasans Harris HR-4800* 
Re: Vesting FTC with jurisdiction over 
SE ND cctntetnieictnicemmenin Bentley HR-5184¢ 
Re: Establishing standards of conduct 
for FTC hearing proceedings of rec- 
ee eee Harris HR-6774° 
2 Referred to Interstate & Foreign Commerce Committees of the respective Houses. 
3 See note 1 supra. 
4 See note 2 supra. 
5 House Interstate and Foreign Commerce Committee. 
6 Same. 
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Other Acts 
Internal Revenue Code— 
(Nonrecognition of gain on distribu- 
tion of stock per antitrust decree):7 Fulton 








Younger 
Lafore 
(To provide relief with respect to tax 
treatment of damages in antitrust ac- 
CRIED qrcntinegneniticiematnegingiinaiing Machrowicz 
Federal Deposit Insurance Act— 
(Safeguards against bank acquisi- 
| ge ee Robertson 
Kilburn 
Miscellaneous 
Re: Franchised Dealer Act .................. Langer 
Re: Establishing of Marketing “goals” 
and “fair” prices by farmers ............ McCarthy 
Re: Right of Milk Co-ops to bargain 
CE cniesinicesiensiiiiieamman Bow 
Kastenmeir 


Re: Advance Notice of price increases McGovern 
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HR-6653 
HR-6916 
HR-7023 


HR-7096 


S-1062* 
HR-4373 


S-9979 


S-614'° 


HR-1793 


HR-7191 
HR-4934 





7 Bills referred to House Ways and Means Committee. 


8 Both bills referred to their respective Banking & Currency Committees. 


8a See S. Rep. No. 196, 86th Congress, 1st Session. 

9 Referred to Senate Interstate & Foreign Commerce Committee. 
10 Referred to Senate Agriculture & Forestry Committee. 

11 See also S. Rep. No. 192, 86th Congress, Ist Session. 
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